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DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

30  CFR  Part  71 

Respirable  Dust;  Operator  Sampling 
Procedures 

agency:  Mine  Safety  and  Health 
Administration,  Department  of  Labor. 
action:  Final  rule. 

summary:  The  Department  of  Labor's 
mandatory  health  standards  for  surface 
coal  mines  and  surface  work  areas  of 
underground  coal  mines  are  amended  to 
revise  the  procedures  for  operator 
sampling  of  respirable  dust.  The  final 
rule  revisions  include  changes  in  the 
number  of  samples  required,  the 
sampling  schedule  and  the  certification 
requirements  for  persons  performing 
sampling  and  equipment  maintenance 
and  calibration.  This  rule  will  result  in 
an  overall  improvement  of  the  respirable 
dust  sampling  program. 

EFFECTIVE  DATE:  February  1, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  H.  Sutherland,  Chief,  Division 
of  Health,  Mine  Safety  and  Health 
Administration,  Room  810,  Ballston 
Tower  No.  3,  4015  Wilson  Boulevard, 
Arlington,  Virginia  22203;  telephone 
(703)  235-1358. 

SUPPLEMENTARY  INFORMATION: 

1.  Rulemaking  Background 

In  April  1978,  the  Mine  Safety  and 
Health  Administration  (MSHA) 
circulated  to  interested  persons  for 
comment  a  draft  proposal  of  revisions  to 
30  CFR  Part  71,  regarding  sampling  of 
respirable  dust  at  surface  coal  mines 
and  surface  work  areas  of  imderground 
coal  mines.  Several  comments  on  the 
draft  were  received  and  fully  considered 
in  developing  the  proposed  rule. 

Also  considered  in  developing  the 
proposed  rule  were  relevant  comments 
received  in  related  rulemaking  to  revise 
30  CFR  Part  70,  respirable  dust  sampling 
in  underground  coal  mines.  Several  of 
the  procedures  in  proposed  Part  70  were 
virtually  identical  to  the  draft  Part  71 
procedures. 

The  proposed  rule  for  Part  71  was 
published  in  the  Federal  Register  on 
April  8, 1980  (45  FR  24009),  and  included 
notice  of  public  hearings  on  the 
proposal.  These  hearings,  set  for  )une  3 
and  5, 1980,  in  four  locations,  were 
scheduled  to  be  conducted  together  with 
public  hearings  on  related  proposals  to 
amend  30  CFR  Part  70  (to  include  miner 
participation  in  sampling  procedures) 
and  30  CFR  Part  90  (coal  miners  who 
have  evidence  of  pneumoconiosis). 


MSHA  received  several  requests  to 
hold  separate  public  hearings  on  the 
proposed  amendments  to  Parts  70,  71 
and  90  that  would  provide  for  miner 
participation  in  the  sampling  process. 
Separate  public  hearings  on  the 
proposals  for  miner  participation  were 
held  on  August  12  and  14, 1980  (45  FR 
39310).  Hearings  on  all  other  issues  were 
held,  as  originally  scheduled,  on  June  3 
and  5, 1980.  The  final  rule  addresses 
only  these  other  issues;  a  separate  final 
rule  concerning  miner  participation  will 
be  published  at  a  later  date. 

II.  S’ommary  and  Analysis  of  the  Final 
Rule 

A.  Respirable  Dust  Standard 

Respirable  dust  is  defined  as  dust 
collected  with  a  sampling  device 
approved  by  the  Secretary  of  Labor  (or 
Secretary  of  the  Interior)  together  with 
the  Secretary  of  Health  and  Human 
Services  (previously  Health,  Education, 
and  Welfare)  in  accordance  with  Part  74 
of  Title  30,  Code  of  Federal  Regulations. 
This  definition  was  published  as  a  final 
rule  on  April  8, 1980  (45  FR  24008). 

This  final  rule  sets  forth  the  standard 
for  permissible  concentrations  of 
respirable  dust  at  surface  coal  mines 
and  surface  work  areas  of  underground 
coal  mines.  The  standard,  which  is  the 
same  standard  set  forth  in  section  202 
(b)  (2)  of  the  Act  for  underground  coal 
mines,  requires  that  the  average 
concentration  of  respirable  dust  in  the 
mine  atmosphere  during  each  shift  to 
which  each  miner  in  the  active  workings 
of  a  mine  is  exposed  be  continuously 
maintained  at  or  below  2.0  milligrams  of 
respirable  dust  per  cubic  meter  of  air 
(2.0  mg/m^.  However,  the  respirable 
dust  standard  is  lower  than  2.0  mg/m®  of 
air  where  the  respirable  dust  in  the  mine 
atmosphere  of  the  active  workings 
contains  more  than  5  percent  quartz. 
Under  these  conditions  the  operator  is 
required  to  continuously  maintain 
respirable  dust  at  or  below  an  average 
concentration  less  than  2.0  mg/m®  of  air, 
computed  by  dividing  the  percentage  of 
quartz  into  the  number  10.  As  the  quartz 
content  of  respirable  dust  in  the  mine 
atmosphere  increases  over  5  percent,  the 
respirable  dust  standard  is 
correspondingly  reduced.  Samples  for 
determining  the  quartz  content  of 
respirable  dust  will  be  analyzed  by 
MSHA.  If  the  quartz  content  exceeds  5 
percent,  MSHA  will  apply  the  formula 
set  forth  in  the  rule  and  notify  the 
operator  of  the  respirable  dust  standard 
applicable  at  the  mine. 

These  respirable  dust  standards  are 
based  on  measurement  with  an  MRE 
instrument  (gravimetric  dust  sampler 
with  four  channel  horizontal  elutriator). 


Therefore,  when  an  approved  sampling 
device  is  used  for  sampling,  it  is 
necessary  that  the  concentration  of 
respirable  dust  measured  with  the 
approved  device  be  converted  to  an 
equivalent  concentration  of  respirable 
dust  as  if  measured  with  an  MRE 
instrument.  This  conversion  will  be  done 
by  MSHA  and  accomplished  by 
multiplying  the  concentration  of 
respirable  dust  nieasured  with  the 
approved  sampling  device  by  the 
constant  factor  prescribed  by  the 
Secretary  of  Labor  for  that  approved 
sampling  device. 

B.  Respirable  Dust  Sampling 

1.  Designated  work,  positions.  To 
determine  compliance  with  the 
respirable  dust  standard,  each  operator 
is  required  to  collect  respirable  dust 
samples  from  “designated  work 
positions”  and  submit  them  to  MSHA 
for  analysis.  Under  the  rule,  designated 
work  positions  will  be  selected  by  the 
District  Manager.  In  determining  which 
work  positions  at  a  mine  should  be 
sampled,  the  District  Manager  will 
regularly  review  the  results  of  respirable 
dust  samples  taken  by  the  operator  and 
taken  by  MSHA.  (Initially,  MSHA  will 
consider  samples  taken. since  January  1, 
1979.)  If  the  average  concentration  of 
respirable  dust  measured  by  one  or 
more  of  the  samples  reviewed  exceeds 
1.0  mg/m*  of  air,  then  the  District 
Manager  will  designate  the  work 
position  involved  for  further  sampling 
under  the  final  rule.  Where  the 
respirable  dust  standard  is  below  1.0 
mg/m*  of  air  due  to  the  presence  of 
quartz,  work  positions  will  be 
designated  for  sampling  if  an  average 
concentration  of  respirable  dust 
exceeding  the  applicable  standard  has 
been  measured  by  one  or  more  samples. 

The  District  Manager  also  is  required 
to  withdraw  the  designation  of  work 
positions  for  sampling  under  the  final 
rule  upon  finding  that  the  operator  is 
able  to  maintain  continuing  compliance 
with  the  applicable  respirable  dust 
standard.  In  making  this  judgment,  the 
District  Manager  is  required  to  consider 
the  results  of  sampling  conducted  under 
this  rule  and  by  MSHA  over  a  period  of 
at  least  one-year. 

2.  Bimonthly  sampling  requirements. 
After  work  positions  have  been 
designated  for  sampling,  the  operator  is 
required  to  collect  and  submit  one 
respirable  dust  sample  for  each 
designated  work  position  during  each  of 
the  bimonthly  periods  set  forth  in  the 
rule.  If  a  respirable  dust  sample  taken 
from  a  designated  work  position 
exceeds  the  respirable  dust  standard 
applicable  at  the  mine,  MSHA  will  so 
notify  the  operator.  The  operator  is  then 
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required  under  the  final  rule  to  submit 
five  additional  samples  collected  for 
that  designated  work  position  within  15 
calendar  days.  The  operator  is  required 
to  begin  collecting  these  samples  on  the 
first  day  on  which  there  is  a  normal 
work  shift  following  the  day  of  receipt  of 
notification. 

To  satisfy  the  sampling  requirements 
of  the  final  rule,  operators  are  required 
to  take  “valid  respirable  dust  samples.” 
These  are  defined  in  the  rule  as 
respirable  dust  samples  collected  and 
submitted  as  required  by  this  part,  and 
not  voided  by  MSHA.  Samples  not 
collected  and  submitted  in  accordance 
with  all  the  procedures  and 
requirements  of  the  rule  could  be  voided 
by  MSHA.  Voided  or  invalid  samples 
will  not  ratisfy  the  bimonthly  sampling 
requirements.  Therefore,  it  is 
advantageous  for  operators  to  collect 
and  submit  the  bimonthly  sample  for 
each  designated  work  position  during 
the  first  month  of  each  bimonthly 
period.  This  would  allow  the  operator 
ample  opportunity  to  collect  and  submit 
additional  samples  if  necessary.  Failure 
to  take  the  required  valid  respirable 
dust  samples  within  a  bimonthly  period 
constitutes  a  violation  under  the  rule. 
Respirable  dust  samples  received  by 
MSHA  in  excess  of  the  number  required 
by  this  part  will  be  considered  invalid 
samples. 

3.  General  sampling  procedures. 

Under  the  final  rule,  all  respirable  dust 
samples  taken  by  operators  for  purposes 
of  the  rule  are  required  to  be  collected 
with  a  sampling  device  approved  by  the 
Secretary  of  Labor  (or  the  Secretary  of 
the  Interior  under  the  Coal  Act]  and  the 
Secretary  of  Health  and  Human  Services 
(previously  Health,  Education,  and 
Welfare)  under  Part  74  (Coal  Mine  Dust 
Personal  Sampler  Units]  of  Title  30, 

Code  of  Federal  Regulations.  These 
sampling  devices  must  be  operated 
while  carried  directly  to  and  from  the 
designated  work  position  to  be  sampled 
and  during  the  entire  shift,  or  for  eight 
hours,  whichever  time  is  less.  The  rule 
also  requires  that  all  samples  be  taken 
on  a  “normal  work  shift"  which  is 
defined  in  two  parts.  First,  a  “normal 
work  shift”  is  a  shift  during  which  the 
regular  duties  of  the  designated  work 
position  are  performed  while  routine 
day-to-day  mining  activities  are 
occurring  in  the  rest  of  the  mine.  The 
purpose  of  this  provision  is  to  require 
sampling  to  be  conducted  while  the  dust 
generation  sources  that  affect  a 
designated  work  position  are  active.  In 
addition,  a  “normal  work  shift”  is 
defined  as  a  shift  during  which  there  is 
no  rain,  or  a  limited  amount  of  rain. 
Specifically,  the  rule  provides  that  if 


rain  occurs  during  a  sampling  shift,  it  is 
a  “normal  work  shift”  only  if  the  rain 
does  not  suppress  the  respirable  dust  to 
the  extent  that  sampling  results  will  be 
measurably  lower,  in  the  judgment  of 
the  person  certified  to  conduct  sampling. 
Instniction  in  how  to  evaluate  the  efiect 
of  rainfall  on  dust  conditions  at  the  mine 
will  be  included  in  training  offered  by 
MSHA  for  persons  certified  under  this 
rule.  This  restriction  on  rainfall  requires 
that  sampling  be  conducted  when  the 
dust  from  mining  activities  is  not 
naturally  controlled  by  rainfall.  The 
purpose  here  is  to  determine  through 
sampling  results  whether  the  operator  is 
able  to  control  respirable  dust 
concentrations  within  permissible  limits 
when  it  is  not  raining.  It  should  be  noted 
that  this  rain  restriction  for  a  “normal 
work  shift”  applies  only  where  the 
designated  work  position  being 
sampled,  and  the  dust  that  affects  it,  is 
exposed  to  the  rain.  For  example,  the 
rain  restriction  would  not  apply  for  a 
designated  work  position  inside  of  an 
enclosed  surface  installation. 

The  final  rule  also  takes  into  account 
that  some  mines  are  affected  by 
climates  that  are  normally  very  wet  for 
at  least  part  of  each  year  by  providing 
for  a  waiver  of  the  rain  restriction  for 
“normal  work  shift.”  Upon  written 
request  by  the  operator,  the  District 
Manager  may  waive  the  rain  restriction 
for  up  to  two  months,  if  the  District 
Manager  determines  that  (1]  the 
operator  will  not  have  reasonable 
opportunity  to  complete  the  sampling 
required  by  this  rule  without  the  waiver 
because  of  the  fi-equency  of  rain;  and  (2] 
the  operator  did  not  already  have 
reasonable  opportunity  to  complete  the 
sampling  required  by  this  rule  prior  to 
requesting  the  waiver. 

If  a  “normal  work  shift”  is  not 
achieved  because  routine  mining 
activities  were  not  conducted  for  the  full 
shift,  or  because  of  rainfall  during  the 
shift,  the  samples  still  must  be 
transmitted  to  MSHA.  However,  the 
person  certified  to  conduct  sampling  is 
required  to  note  on  the  data  cards  for 
the  samples  that  they  were  not  taken  on 
a  normal  work  shift.  Samples  not  taken 
on  a  normal  work  shift  may  be  voided 
by  MSHA.  This  provision  of  the  final 
rule  assures  that  respirable  dust 
samples  are  collected  only  on  “normal 
work  shifts"  as  defined  by  the  rule. 
However,  the  final  rule  also  provides 
that  any  sample,  regardless  of  whether  a 
normal  work  shift  was  achieved,  with  a 
respirable  dust  concentration  greater 
than  2.5  mg/m’  of  air  will  be  used  to 
determine  the  average  concentration  for 
the  designated  work  position  being 


sampled.  This  provision  recognizes  that 
if  a  concentration  greater  than  2.5 
mg/m’  of  air  is  present,  it  is  apparent 
that  some  significant  dust  generation 
source  is  active  and  this  dust  is  affecting 
the  designated  work  position. 

C.  Transmittal  and  Analysis  of  Samples 

After  the  end  of  a  sampling  shift,  the 
operator  is  required  to  transmit  all 
samples  collected  to  MSHA  within  24 
hours.  Under  the  final  rule,  all  respirable 
dust  samples  collected  by  an  operator 
are  deemed  to  be  taken  to  fulfill  the 
sampling  requirements  of  Parts  70,  71  or 
90  of  Title  30,  Code  of  Federal 
Regulations,  unless  the  operator  has 
declared  in  writing  to  the  District 
Manager  prior  to  the  intended  sampling 
shift  that  the  sampling  filter  cassettes 
were  to  be  used  for  ofter  purposes. 
Therefore,  absent  such  a  written 
declaration  by  the  operator  to  the 
District  Manager,  all  respirable  dust 
samples  collected  by  an  operator  will  be 
required  under  the  i^e  to  be  submitted 
to  MSHA  within  24  hours  after  the  end 
of  the  sampling  shift. 

Each  sample  transmitted  by  operators 
to  MSHA  is  required  to  be  accompanied 
by  the  appropriate  completed  dust  data 
card.  Data  cards  are  provided  by  the 
filter  cassette  manufacturer  and  each 
card  has  an  identification  number 
corresponding  with  the  filter  cassette  for 
which  it  is  provided.  All  dust  data  cards 
submitted  to  MSHA  are  required  to  be 
completed  and  signed  by  a  person 
certified  under  this  rule  to  collect 
samples  and  must  include  that  person’s 
certification  number. 

Upon  receipt,  MSHA  will  analyze 
samples  submitted  by  operators  as 
quickly  as  practicable.  Following  this 
analysis,  MSHA  will  provide  the 
operator  with  a  respirable  dust  sample 
data  report.  The  data  report  will  include 
identification  of  the  designated  work 
.  positions  from  which  the  samples  were 
taken;  the  concentration  of  respirable 
dust  for  each  valid  respirable  dust 
sample;  and  the  reason  for  voiding  any 
samples.  Upon  receipt,  the  operator  is 
required  to  post  this  data  report  for  at 
least  31  days  on  the  mine  bulletin  board. 

D.  Enforcement  of  Respirable  Dust 
Standards 

MSHA  will  make  determinations  as  to 
compliance  with  the  applicable 
respirable  dust  standard  in  §  71.100 
(Respirable  dust  standard]  or  §  71.101 
(Respirable  duai  standard  when  quartz 
is  present]  of  this  rule  based  on  the 
designated  work  position  samples 
submitted  by  each  operator.  If  a 
designated  work  position  sample  taken 
in  accordance  with  the  rule  shows  a 
respirable  dust  concentration  in  excess 
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of  the  applicable  standard,  the  operator 
will  be  notiHed  by  MSHA  to  take  an 
additional  five  valid  respirable  dust 
samples  from  that  work  position  within 
15  calendar  days,  beginning  with  the 
first  day  on  which  there  is  a  normal 
work  shift  following  the  day  of  receipt  of 
notification.  If  the  five  samples  show  an 
average  concentration  of  respirable  dust 
in  excess  of  the  applicable  standard,  the 
operator  will  be  cited  for  a  violation. 
Upon  issuance  of  any  citation  for 
violation  of  the  applicable  respirable 
dust  standard  in  §  71.100  or  §  71.101  and 
until  abatement  of  the  violation  is 
achieved,  the  usual  bimonthly  sampling 
requirements  of  the  rule  do  not  apply  to 
the  affected  work  position.  During  the 
time  for  abatement  fixed  in  the  citation, 
the  operator  is  required  to  take 
corrective  action  to  lower  the 
concentration  of  respirable  dust  and 
then  sample  each  production  shift  until 
five  valid  respirable  dust  samples  are 
taken.  Abatement  of  the  violation  will 
be  determined  on  the  basis  of  the  first 
five  valid  respirable  dust  samples 
received  during  the  abatement  period. 

E.  Respirable  Dust  Control  Plan 

A  basic  objective  of  the  final  rule  is  to 
identify  work  positions  where  there  are 
concentrations  of  respirable  dust  that 
exceed  the  standard  applicable  at  the 
mine  and  to  require  the  operator  to 
achieve  and  continuously  maintain 
compliance  with  the  standard  thereafter. 
MSHA  believes  that  the  objective  of 
continuing  compliance  can  best  be 
accomplished  by  requiring  the  operator 
to  incorporate  the  respirable  dust 
control  measures  used  to  abate  a 
violation  into  the  mining  system 
employed.  The  rule,  therefore,  provides 
that  within  15  days  after  the  termination 
date  of  any  citation  for  a  violation  of  the 
applicable  respirable  dust  standard  in 
§  71.100  or  §  71.101,  the  operator  is 
required  to  submit  to  the  District 
Manager  for  approval  a  written 
respirable  dust  control  plan  for  the  work 
position  identified  in  the  citation.  The 
dust  control  plan  must  include  a 
detailed  description  of  the  specific 
respirable  dust  control  measures  used 
by  the  operator  to  abate  the  violation 
and  how  these  controls  will  continue  to 
be  used  to  maintain  compliance  with  the 
respirable  dust  standard.  As  to  how  the 
dust  controls  will  continue  to  be  used, 
the  plan  must  state  at  least  the  time, 
place  and  manner  that  the  controls  will 
be  applied. 

The  District  Manager  will  approve 
respirable  dust  control  plans  on  a  mine- 
by-mine  basis.  When  approving 
respirable  dust  control  plans,  the  rule 
requires  the  District  Manager  to 
consider  whether  the  dust  control 


measures  and  their  application  as 
described  in  the  plan  are  likely  to 
maintain  compliance  with  the  respirable 
dust  standard  applicable  at  the  mine.  In 
this  respect,  the  rule  provides  that 
MSHA  may  take  additional  respirable 
dust  samples  to  determine  whether  the 
control  measures  in  a  dust  control  plan 
are  effective  in  maintaining  compliance 
with  the  respirable  dust  standard.  Also 
when  approving  dust  control  plans,  the 
District  Manager  is  to  consider  whether 
the  plan  describes  the  dust  controls  to 
be  used  and  their  application  in  such  a 
way  that  the  operator’s  compliance  with 
the  plan  can  be  objectively  ascertained 
by  MSHA  during  subsequent 
inspections. 

Upon  approval  of  an  operator's 
respirable  dust  control  plan,  the 
operator  is  required  to  comply  with  all 
provisions  of  the  approved  plan.  The 
operator  is  also  required  to  post  a  copy 
of  each  approved  plan  on  the  mine 
bulletin  board.  After  gaining  experience 
under  an  approved  plan,  operators  may 
submit  revisions  to  the  plan  for  approval 
by  the  District  Manager. 

F.  Certified  Persons 

The  maintenance,  calibration  and  use 
of  sampling  equipment  as  prescribed  by 
this  rule  are  major  improvements  in  the 
respirable  dust  sampling  program. 
Accordingly,  these  tasks  are  required  to 
be  done  only  by  "certified  persons.”  The 
rule  provides  a  certification  for 
maintaining  and  calibrating  sampling 
equipment  and  a  certification  for 
conducting  sampling.  Persons  may  hold 
one  or  both  of  these  certifications. 
Temporary  certification  is  provided  for 
persons  who  receive  basic  instruction  in 
the  methods  and  procedures  of  this 
program  from  an  MSHA  inspector, 
pending  their  prompt  completion  of  the 
certification  requirements  discussed 
below. 

The  certification  requirements  of  this 
rule  are  identical  to  the  certification 
requirements  in  the  final  rule  for  Part  70 
(Respirable  dust  sampling  in 
underground  coal  mines)  and  the  final 
rule  for  Part  90  (Coal  miners  who  have 
evidence  of  the  development  of 
pneumoconiosis).  Therefore,  persons 
certified  under  Part  70,  this  rule,  or  Part 
90  are  “certified  persons"  for  purposes 
of  any  of  these  three  rules. 

1.  Maintaining  and  calibrating 
respirable  dust  sampling  equipment.  To 
be  certified  in  maintenance  and 
calibration  of  sampling  equipment, 
persons  are  required  to  pass  the  MSHA 
examination  on  maintenance  and 
calibration  procedures.  The  essential 
maintenance  requirement  of  this  rule  is 
that  approved  sampling  devices  be 
maintained  in  a  condition  such  that  they 


will  perform  as  approved  under  Part  74 
of  Title  30,  Code  of  Federal  Regulations. 
Approved  sampling  devices  are  required 
to  be  calibrated  in  accordance  with 
MSHA  Informational  Report  No.  1121, 
“Standard  Calibration  and  Maintenance 
Procedures  for  Wet  Test  Meters  and 
Coal  Mine  Respirable  Dust  Samplers 
(Supersedes  IR 1073).” 

2.  Collecting  respirable  dust  samples. 
To  be  certified  under  the  final  rule  to 
collect  respirable  dust  samples,  persons 
are  required  to  pass  an  MSHA 
examination  on  sampling  of  respirable 
coal  mine  dust.  Careful  examination  and 
testing  of  respirable  dust  sampling 
devices  are  required  immediately  prior 
to  the  start  of  each  shift  during  which 
samples  are  to  be  collected.  This 
examination  and  testing  may  be  done  by 
a  person  holding  either  of  the 
certifications  provided  by  the  rule  and 
includes  testing  the  battery  voltage  and 
examining  all  external  components  of 
the  sampling  devices  to  be  used.  Any 
necessary  external  maintenance  to 
assure  the  sampling  devices  are  clean 
and  in  proper  working  condition  may  be 
performed  at  this  time  by  any  certified 
person.  The  final  rule  also  requires  that 
each  sampling  device  be  examined  at 
least  twice  during  each  sampling  shift. 
These  examinations  are  required  to  be 
made  only  by  a  person  certified  to 
collect  samples.  The  first  examination  is 
required  to  be  made  during  the  second 
hour  after  the  sampling  devices  are  put 
into  operation  on  a  sampling  shift.  This 
examination  is  primarily  intended  to 
assure  the  sampling  devices  are 
operating  correctly  and  at  the  proper 
flowrate.  Any  necessary  adjustment  in 
the  flowrate  is  required  to  be  made  at 
this  time  by  a  person  certified  to  collect 
samples.  The  second  examination  is 
required  to  be  made  during  the  last  hour 
the  sampling  devices  are  operated 
during  the  shift.  This  examination  may 
be  made  at  any  time  during  the  last 
hour,  including  when  the  sampling 
devices  are  stopped  at  the  end  of  the 
sampling  shift.  If  a  sampling  device  has 
not  maintained  the  proper  flowrate,  the 
sample  still  must  be  transmitted  to 
MSHA  under  the  rule,  but  with  a 
notation  made  by  the  person  certified  to 
collect  samples  indicating  an  improper 
flowrate. 

G.  Miner  Participation 

The  proposal  for  miners  to  participate 
in  the  sampling  procedures  of  this  rule 
has  not  been  finalized  at  this  time  and 
therefore  is  not  part  of  this  rule.  In 
response  to  requests,  MSHA  held 
separate  public  hearings  on  the  portion 
of  the  proposed  rule  providing  that  the 
representative  of  miners  be  afforded  an 
opportunity  to  observe  the  sampling 
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procedures  of  this  rule  while  they  are 
being  carried  out  by  the  operator. 

MSHA  also  received  extensive  written 
comments  on  the  proposal.  These 
comments  and  the  public  testimony 
raised  significant  issues  that  were  not 
directly  related  to  the  proposed 
amendments  to  respirable  dust  sampling 
procedures.  Therefore,  MSHA  has 
hnalized  the  sampling  procedure 
amendments  and  will  separately 
develop  the  rule  for  miners  to 
participate  in  these  procedures.  When 
provisions  for  miner  participation  are 
finalized,  they  will  be  published  as  an 
amendment  to  Part  71. 

III.  Discussion  of  Major  Issues 
Section  71.2 

Among  the  written  comments  received 
and  in  the  testimony  at  the  public 
hearings  there  were  repeated  objections 
that  the  proposal  did  not  restrict 
respirable  dust  sampling  under  wet 
conditions.  These  commenters  stated 
that  under  the  existing  rule  and  the 
proposal,  respirable  dust  sampling  can 
be  regularly  conducted  when  dust  is 
being  naturally  controlled  by  rain  and 
consequently  the  sampling  results  will 
not  reflect  the  higher  respirable  dust 
concentrations  that  may  be  present 
under  dry  conditions. 

Under  the  final  rule  not  all  work 
positions  are  sampled.  Instead, 
respirable  dust  sampling  is  focused  on 
selected  work  positions  where  there  is 
potential  for  dust  concentrations  that 
exceed  the  standard.  MSHA’s  data 
indicates  that  many  of  the  work 
positions  that  will  be  designated  for 
sampling  are  work  positions  that  are 
protected  from  the  weather.  As  a  result, 
the  dust  sources  that  affect  these  work 
positions  are  not  suppressed  by  rain.  For 
example,  work  positions  in  enclosed 
surface  facilities  may  be  designated  for 
sampling  under  the  final  rule.  These 
work  positions  and  the  sources  of  dust 
affecting  them  are  within  the  structure 
of  the  facility  and  consequently  the  dust 
will  not  be  controlled  by  rain. 
Nevertheless,  a  signiflcant  number  of 
the  work  positions  that  may  be 
designated  for  sampling  under  the  flnal 
rule  are  affected  by  respirable  dust  that 
can  be  suppressed  by  rain.  For  example, 
a  coal  driller  or  bulldozer  operator  is 
exposed  to  dust  that  is  minimized  by 
rain.  In  these  instances,  MSHA  agrees 
that  sampling  under  rainy  conditions  is 
inappropriate.  A  primary  purpose  of  the 
respirable  dust  sampling  program  is  to 
protect  miners  from  exposure  to 
respirable  dust  concentrations  that 
exceed  the  applicable  standard.  To 
accomplish  this,  MSHA  must  be  able  to 
ascertain  the  higher  concentrations  of 


respirable  dust  that  normally  occur  at 
each  mine. 

To  restrict  sampling  under  extremely 
wet  conditions,  the  proposed  deflnition 
of  a  “normal  work  shift”  is  revised  to 
include  a  limitation  on  the  amoimt  of 
allowable  rainfall  during  a  sampling 
shift.  Under  the  flnal  rule,  it  is  a  “normal 
work  shift”  for  sampling  purposes  if 
there  is  no  rain.  However,  if  rain  does 
occur,  it  may  still  be  a  “normal  work 
shift”  so  long  as  the  rainfall  during  the 
shift  does  not  suppress  respirable  dust 
to  the  extent  that  the  sampling  results 
will  be  measurably  lower  than  if  it  had 
not  rained. 

The  rule  does  not  state  how  much 
rainfall  is  too  much  for  sampling 
purposes.  The  duration  and  volume  of 
rainfall,  and  how  these  variables 
combine,  signiflcantly  contributes  to 
whether  sampling  results  are 
appreciably  affected.  A  simple  time 
limitation  would  not  account  for  the 
volume  of  rainfall  and  therefore  would 
not  be  appropriate  in  all  circumstances. 
A  measure  of  the  volume  of  rainfall 
would  not  take  into  accoimt  when 
during  the  shift  it  occurred  and  this 
would  be  impractical  to  ascertain. 
Therefore,  the  flnal  rule  requires  that  the 
effect  of  rain  on  respirable  dust 
sampling  results  be  judged  by  a  person 
at  the  mine  who  is  certifled  to  conduct 
sampling.  Instruction  in  how  to  evaluate 
the  effect  of  rainfall  on  dust  conditions 
at  the  mine  will  be  included  in  the 
training  offered  by  MSHA  for  persons 
certifled  under  this  rule.  If  the  rain  that 
occurs  during  a  sampling  shift 
suppresses  the  respirable  dust  in  a 
designated  work  position  to  the  extent 
that  sampling  results  may  be 
appreciably  lower  than  if  no  rain  had 
occurred,  then  the  certifled  person  is 
required  to  note  on  the  data  card  for 
that  sample  that  a  “normal  work  shift” 
did  not  occur.  Samples  not  taken  on  a 
“normal  work  shift”  will  be  voided  by 
MSHA,  unless  the  concentration  of 
respirable  dust  measured  exceeds  2.5 
mg/m*  of  air. 

Failure  by  a  certifled  person  to  note 
that  a  “normal  work  shift”  did  not  occur 
due  to  rainfall,  or  because  any  of  the 
other  requirements  for  a  “normal  work 
shift”  were  not  satisfled,  would 
constitute  good  cause  for  MSHA  to 
revoke  that  person's  certification.  As 
will  be  mentioned  several  times  in  this 
preamble,  MSHA  expects  persons 
certifled  under  this  rule  to  signiflcantly 
contribute  to  improving  the  respirable 
dust  sampling  program.  Under  the  rule, 
certifled  persons  are  relied  upon  to 
complete  numerous  tasks  that  are  vital 
to  collecting  accurate  and  useful 
respirable  dust  samples.  Therefore, 


MSHA  will  proceed  to  revoke  the 
certiflcation  of  any  person  who  fails  to 
conscientiously  carry  out  these 
responsibilities. 

MSHA  recognizes  that  the  rain 
restriction  for  a  “normal  work  shift” 
may  make  it  unreasonably  difficult  to 
complete  the  sampling  requirements  of 
the  rule  at  mines  affected  by  climates 
that  are  very  wet  for  at  least  part  of  the 
year.  Accordingly,  the  rule  also  provides 
for  a  waiver  of  this  restriction.  Upon 
written  request  by  the  operator,  the 
“normal  work  shift”  rain  restriction  may 
be  waived  by  the  District  Manager  for 
up  to  two  months  if  the  normal 
fi'equency  of  rain  is  such  that  the 
operator  would  not  have  a  reasonable 
opportunity  to  complete  the  required  , 
sampling,  and  the  operator  did  not 
forego  prior  reasonable  opportunity  to 
complete  the  required  sampling.  The 
purpose  of  this  waiver  is  to  enable  the 
operator  to  anticipate  wet  weather 
seasons  that  may  affect  bimonthly 
sampling  requirements  and  timely 
request  a  waiver  of  the  “normal  work 
shift”  rain  restriction  for  that  bimonthly 
period. 

Section  71.101 

The  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  suggested  in  its  comments  on 
the  proposed  rule  a  revision  of  the 
existing  standard  for  respirable  dust 
when  quartz  is  present.  MOSH 
recommended  a  limit  of  50  micrograms 
of  free  crystalline  silica  per  cubic  meter 
of  air.  This  new  standard,  which  was 
not  contained  in  the  proposal,  would 
require  the  average  concentration  or 
respirable  dust  to  be  reduced  below  2.0 
mg/m*  of  air  when  the  fl'ee  silica  present 
exceeded  .050  milligrams  per  cubic 
meter  of  air.  Converted  to  an  MRE 
equivalent,  this  would  be  .070  milligrams 
per  cubic  meter  of  air. 

NIOSH’s  recommended  standard  was 
previously  proposed  as  a  revision  to  30 
CFR  Part  70  (Respirable  dust  sampling 
in  underground  coal  mines]  (42  FR 
59294).  It  was  not  adopted,  however,  for 
the  reasons  discussed  in  the  preamble  to 
the  flnal  rule  for  Part  70,  published  in  the 
Federal  Register  on  April  8, 1980  (45  FR 
23990).  Briefly,  although  MSHA  has 
placed  high  priority  on  developing  a 
silica  standard  for  mining,  it  was 
concluded  that  the  existing  standard  for 
quartz  should  not  be  revised  until 
NIOSH  develops  a  criteria  document 
speciflcally  addressing  the  silica 
exposure  hazard  in  the  mining  industry. 
NIOSH  is  now  developing  these  criteria, 
which  will  provide  valuable  information 
regarding  permissible  exposure  limits 
and  equally  important  matters  such  as 
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sampling  procedures  and  medical 
examinations  of  exposed  miners. 

Section  71.201 

A  few  commenters  objected  to  the 
proposed  requirement  that  the  operator, 
upon  request,  submit  to  the  District 
Manager  the  date  on  which  sampling  for 
purposes  of  this  rule  will  begin.  Several 
of  the  commenters  said  that  the  operator 
could  not  always  state  precisely  when 
sampling  will  begin  and  that  only  the 
date  they  expected  to  begin  sampling 
could  be  provided  to  the  District 
Manager.  MSHA  recognizes  that  the 
operator  is  only  able  to  state  when 
sampling  is  scheduled  to  be  conducted, 
and  this  is  all  that  was  intended  imder 
the  proposal.  Accordingly,  this  provision 
of  the  proposal  is  retained  in  the  Hnal 
rule.  It  should  also  be  understood  that 
the  primary  purpose  of  this  requirement 
is  to  enable  MSliA  to  observe  the 
sampling  procedures  of  this  rule  as  they 
are  being  implemented  at  the  operator’s 
mine.  By  doing  this,  it  has  been  MSHA's 
experience  that  sampling  errors  and 
mishandling  of  equipment  can  be  readily 
corrected,  reducing  the  number  of 
samples  that  are  voided  and  saving  the 
operator  time  and  expense. 

Sections  71.202  and  71.203 

A  few  commenters  suggested  that 
persons  who  have  been  previously 
certified  or  qualified  to  take  respirable 
dust  samples  or  to  maintain  and 
calibrate  sampling  equipment  should  not 
have  to  be  certihed  again  under  this 
final  rule. 

The  certification  requirements 
adopted  in  this  final  rule  are  identical  to 
the  recently  revised  certification 
requirements  of  Part  70  (Respirable  dust 
sampling  in  underground  mines]  and  the 
final  rule  for  Part  90  (Coal  miners  who 
have  evidence  of  the  development  of 
pneumoconiosis],  which  is  contained  in 
today’s  Federal  Register.  Therefore, 
MSHA  agrees  that  persons  certified 
under  Part  70,  this  rule  or  Part  90  would 
be  “certified  persons”  for  purposes  of 
any  of  these  three  rules.  However, 
MSHA  does  not  agree  that  persons 
previously  certified  or  qualified  by 
MSHA  under  other  regulations  to 
conduct  sampling,  maintenance  or 
calibration  should  be  considered 
“certified  persons”  for  purposes  of  these 
rules.  The  requirement  that  sampling, 
maintenance  and  calibration  be  done 
only  by  persons  certified  in  accordance 
with  this  final  rule  (or  the  revised 
requirements  of  Parts  70  or  90]  is  an 
integral  part  of  improving  the  operator 
respirable  dust  sampling  program. 
MSHA  believes  that  certification 
through  these  new  examination 
requirements  will  assure  a  basic  level  of 


competency  in  applying  the 
substantially  revised  sampling 
requirements  and  procedures.  In 
addition,  MSHA  believes  that 
certification  of  persons  under  the  final 
rule  will  improve  sampling  results 
through  properly  maintained  and 
calibrated  equipment.  Temporary 
certification  pending  completion  of  the 
certification  requirements  is  provided  to 
alleviate  any  potential  problem  of 
accommodating  all  persons  seeking 
certification  under  the  final  rule. 

Section  71.204 

A  few  commenters  questioned  the 
proposed  requirement  that  sampling 
devices  be  tested  and  examined 
“immediately”  before  each  sampling 
shift.  These  commenters  suggested  this 
could  be  done  at  a  time  prior  to  just  . 
before  the  start  of  the  sampling  shift, 
such  as  the  day  before  sampling  is 
conducted. 

The  proposed  pre-shift  examination 
requirements  for  sampling  devices,  other 
than  the  battery  voltage  check,  involve 
simple  visual  confirmation  that  the 
external  components  of  the  equipment 
are  in  place,  clean  and  not  damaged. 

This  type  of  examination  immediately 
before  the  sampling  shift  or  as  sampling 
devices  are  issued  is,  MSHA  believes, 
good  practice  in  order  to  collect 
accurate  samples.  This  procedure  will 
also  reduce  the  incidence  of  voided 
samples.  Checking  the  battery  voltage 
immediately  before  using  sampling 
devices  will  also  contribute  to  reducing 
the  number  of  voided  samples  since 
improper  flow  rate  is  a  common  reason 
for  samples  being  voided.  MSHA  is  not 
convinced  that  examining  sampling 
devices  and  checking  the  battery  voltage 
the  day  before  a  sampling  shift  is  an 
equally  effective  procedure.  Therefore, 
the  final  rule  provides  that  testing  and 
examination  of  sampling  devices  shall 
be  done  immediately  before  each 
sampling  shift. 

Section  71.205 

A  few  commenters  objected  to  the 
proposed  requirement  that  sampling 
devices  be  examined  twice  each  shift  by 
a  person  certified  to  conduct  sampling. 
Under  the  proposal,  sampling  devices 
must  be  examined  during  the  second 
hour  after  they  are  put  into  operation, 
and  then  during  the  last  hour  they  are 
operated  on  the  shift.  The  commenters 
generally  recognized  the  importance  of 
these  on-shift  examinations  to  assure 
that  the  sampling  devices  are  operating 
at  the  proper  flowrate.  However,  the 
commenters  objected  to  the  requirement 
that  these  examinations  be  made  only 
by  a  person  certified  to  conduct 
sampling.  They  asserted  that  a  person 


did  not  need  to  be  fully  certified  to 
conduct  sampling  in  order  to 
competently  check  the  flowrate  of 
sampling  devices  and  make  any 
necessary  adjustments.  Some 
commenters  suggested  that  a  limited 
certification  just  to  examine  and  adjust 
the  flowrate  of  sampling  devices  would 
be  appropriate. 

As  discussed  in  the  proposal  and 
elsewhere  in  this  preamble,  MSHA 
believes  that  the  certification  of  persons 
under  this  rule  and  the  requirement  that 
only  certified  persons  conduct  sampling 
(and  maintenance  and  calibration]  are 
major  improvements  in  the  respirable 
dust  sampling  program.  By  having 
persons  knowledgeable  in  the  proper 
handling  and  use  of  sampling 
equipment,  MSHA  anticipates 
improvement  in  the  accuracy  of 
sampling  results  and  a  reduction  in  the 
number  of  samples  voided.  Part  of  this 
improvement  will  derive  from  having 
persons  certified  to  conduct  sampling 
present  during  sampling  shifts.  In 
addition  to  checking  the  flowrate  of 
sampling  devices,  these  persons  will  be 
able  to  observe  other  conditions  that 
may  affect  the  accuracy  of  sampling 
results.  For  example,  how  sampling 
equipment  is  being  handled  by  miners 
who  are  wearing  the  devices,  or  the 
location  of  sampling  devices  in 
instances  when  they  are  not  worn  by  a 
miner,  can  be  observed  and  errors 
corrected.  Therefore,  MSHA  does  not 
believe  that  a  limited  certification  for 
persons  to  check  and  adjust  the  flowrate 
of  sampling  devices  would  provide  the 
full  benefit  of  on-shift  examinations 
being  made  by  persons  fully  certified  to 
conduct  sampling.  In  addition,  MSHA  is 
not  persuaded  that  requiring  on-shift 
examinations  to  be  made  by  fully 
certified  persons  is  more  burdensome 
than  requiring  only  a  limited 
certification.  Full  certification  to 
conduct  sampling  will  not  be  difficult  to 
accomplish  under  the  final  rule,  and 
MSHA  will  make  the  certification 
process  as  convenient  as  possible. 
Accordingly,  the  final  rule  requires  on- 
shift  examinations  of  sampling  devices 
to  be  made  by  persons  certified  to 
conduct  sampling. 

Section  71.207  , 

This  section  is  reserved  in  the  final 
rule.  Under  the  proposal,  §  71.207 
contained  the  criterion  for  designation 
of  work  positions  for  sampling.  These 
provisions,  with  some  revisions  based 
on  the  comments  received,  are  now  part 
of  §  71.208  (Bimonthly  sampling; 
designated  work  positions].  This 
reorganization  does  not  substantively 
change  the  rule,  but  is  intended  to 
emphasize  how  the  provisions  of  this 
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part  and  Parts  70  and  90  of  Title  30  are 
parallel  in  many  respects.  By  organizing 
these  parallel  provisions  in  a  similar 
order  in  each  of  the  parts,  MSHA  hopes 
to  assist  operators  who  must  conduct 
sampling  under  any  two  or  all  three  of 
these  sampling  programs. 

Section  71.208 

A  few  commenters  questioned 
whether  the  proposal  to  sample 
designated  work  positions  at  bimonthly 
intervals  would  increase  the  health 
protection  afforded  miners.  The 
proposed  sampling  requirements  were 
developed  by  MSHA  based  on  more 
than  eight  years  of  experience  with 
sampling  at  coal  mine  surface  locations. 
MSHA  believes  that  the  final  sampling 
requirements,  which  combine  the 
proposed  provisions  with  several 
important  changes  based  on  the 
comments  received,  significantly 
improve  the  health  protection  afforded 
miners  under  the  existing  sampling 
requirements.  In  addition,  MSHA  and 
NIOSH  will  be  engaging  in  an 
assessment  of  the  effectiveness  of  the 
new  sampling  procedures  to  determine  if 
further  improvements  can  be  made. 

More  specifically,  the  old  provisions 
of  Part  71  require  an  operator  to  sample 
on  one  of  two  schedules,  depending  on 
sampling  results.  These  sampling 
schedules  are  initiated  by  a  single 
sample  taken  for  each  miner  at  the  mine. 
If  the  results  of  this  initial  single  sample 
indicate  a  respirable  dust  concentration 
of  1.0  mg/m’  of  air  or  less,  then  one 
sample  is  required  to  be  taken  for  this 
miner  every  12  months.  If  the  results  of 
the  initial  sample  indicate  a  respirable 
dust  concentration  greater  than 
1.0  mg/ms  of  air,  but  less  than  2.0  mg/m® 
of  air,  then  one  sample  is  required  to  be 
taken  for  this  miner  every  6  months. 

The  final  rule  greatly  improves  this 
old  sampling  program  by  requiring 
sampling  only  at  work  positions  where 
there  is  potential  for  respirable  dust 
concentrations  that  exceed  the 
standard,  rather  than  requiring  samples 
for  each  miner  at  the  mine.  At  work 
positions  where  at  least  one  sample  has 
indicated  a  concentration  of  respirable 
dust  exceeding  1.0  mg/m*  of  air,  the 
final  rule  requires  a  single  respirable 
dust  sample  to  be  taken  on  a  regular 
bimonthly  schedule.  As  a  result,  these 
work  positions  where  there  is  evidence 
that  dust  may  be  a  problem  are  sampled 
at  least  six  times  each  year,  or  three 
times  more  frequently  than  under  the 
old  sampling  program.  MSHA  believes 
that  these  sampling  requirements  greatly 
increase  miner  health  protection.  At  the 
same  time,  the  overall  number  of 
samples  required  to  be  collected  is 


reduced,  since  samples  are  not  required 
for  all  miners  at  the  mine. 

Several  commenters  criticized  the 
proposed  criterion  by  which  work 
positions  would  be  selected  for 
bimonthly  sampling.  Under  the  proposal, 
the  District  Manager  would  designate  a 
work  position  for  sampling  if  one  or 
more  samples  have  measured  a 
respirable  dust  concentration,  exceeding 
2.0  mg/m®  of  air,  or  the  standard 
applicable  at  the  mine  if  greater  than 
five  percent  quartz  is  present.  These 
commenters  objected  that  only  a  few 
samples  are  or  will  be  available  for  a 
signiHcant  number  of  work  positions 
and  that  this  data  is  not  sufficiently 
reliable  to  determine  whether  there  is 
potential  for  dust  concentrations 
exceeding  the  standard. 

As  discussed  above,  the  final  rule  is 
designed  to  eliminate  unnecessary 
sampling  and  to  increase  the  frequency 
of  sampling  where  there  is  potential  for 
concentrations  of  respirable  dust  that 
exceed  the  standard.  In  doing  this, 
however.  MSHA  is  awaie  that  great 
care  must  be  taken  in  determining  which 
work  positions  will  be  sampled,  since 
this  will  also  determine  which  work 
positions  will  not  be  sampled  under  the 
rule.  Therefore,  to  fully  protect  the 
health  of  miners  the  criterion  for 
selecting  work  positions  for  sampling 
must  minimize  the  risk  of  not 
designating  for  sampling  a  work  position 
where  there  is  potential  for 
concentrations  of  respirable  dust  that 
exceed  the  standard. 

The  risk  of  not  designating  for 
sampling  a  work  position  where  there 
may  be  a  respirable  dust  problem  is 
affected  by  two  factors.  One  factor, 
which  was  raised  by  the  commenters,  is 
the  number  of  samples  considered. 

When  only  one  or  two  samples  are 
available,  the  respirable  dust  hazard 
cannot  be  reliably  evaluated. 
Consequently,  there  is  insufficient  basis 
for  concluding  that  further  sampling 
under  this  rule  is  uimecessary  to  assure 
compliance.  Another  significant  factor  is 
whether  the  sampling  results  are  very 
near  the  respirable  dust  standard. 
Regardless  of  the  number  of  samples 
available,  sampling  results  at  or  near  2.0 
mg/m®  of  air  do  not  support  the 
conclusion  that  further  sampling  is 
unnecessary  to  assure  compliance. 
Instead,  sampling  results  at  or  near  2.0 
mg/m®  of  air  constitute  evidence  that 
there  is  potential  for  respirable  dust 
concentrations  exceeding  this  standard. 

In  view  of  these  considerations,  the 
final  rule  provides  that  work  positions 
will  be  designated  for  bimonthly 
sampling  if  one  or  more  samples  have 
measured  a  respirable  dust 
concentration  exceeding  1.0  mg/m®  of 


air.  This  criterion  minimizes  the  risk  of 
not  designating  a  work  position  for 
sampling  where  there  is  potential  for  a 
respirable  dust  problem,  even  when 
very  few  samples  are  available.  When 
all  the  samples  reviewed  for  a  work 
position,  even  if  there  are  very  few, 
indicate  concentrations  of  respirable 
dust  at  or  below  1.0  mg/m®  of  air,  MSHA 
belives  that  the  work  position  need  not 
be  sampled  under  the  rule  to  assure 
compliance.  At  mines  where  the 
respirable  dust  standard  is  below  1.0 
mg/m®  of  air  due  to  the  presence  of 
quartz,  work  positions  will  be 
designated  for  sampling  where  a 
concentration  of  respirable  dust 
exceeding  the  applicable  standard  has 
been  measured  by  one  or  more  samples. 
When  sampling  results  from  these  mines 
indicate  respirable  dust  concentrations 
at  or  near  the  applicable  standard, 

MSHA  will  take  additional  samples  to 
assure  all  appropriate  work  positions 
are  designated  for  sampling. 

A  few  commenters  criticized  the  use 
of  existing  sampling  results  to  initiate 
the  selection  of  designated  work 
positions  under  the  rule.  These 
commenters  asserted  that  this  data  is 
inadequate  to  reveal  all  of  the  work 
positions  at  which  miners  may  be 
exposed  to  respirable  dust 
concentrations  that  exceed  the 
standard.  MSHA  recognizes  that 
previous  sampling  results  are  not 
determinative  of  all  the  conditions 
currently  existing  at  each  mine. 

However,  MSHA  believes  that  these 
sampling  data  do  provide  an  appropriate 
basis  upon  which  to  initially  designate 
work  positions  for  sampling.  It  should  be 
understood  that  existing  sampling 
results  are  being  used  here  as  a  guide  in 
initiating  the  revised  sampling  program. 
MSHA  will  continue  to  take  samples  to 
determine  where  respirable  dust 
presents  a  health  hazard  at  surface 
locations  and  designate  work  positions 
for  sampling  accordingly. 

Commenters  both  supported  and 
opposed  the  proposal  that  District 
Managers  may  withdraw  the 
designation  of  a  work  position  for 
respirable  dust  sampling  of  bimonthly 
sampling  results  demonstrate  continuing 
compliance  with  the  applicable  standard 
for  at  least  six  months.  Several 
commenters  approved  the  proposal  of 
an  administrative  procedure  through 
which  the  District  Manager  could 
determine  whether  to  withdraw  the 
designation  of  a  work  position  for 
sampling.  However,  these  commenters 
strongly  cautioned  against  routinely 
withdrawing  the  designation  of  work 
positions  for  sampling  on  the  basis  of 
sampling  during  only  six  months  since 
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this  could  be  based  on  as  few  as  three 
samples.  It  was  recommended  that  more 
substantial  evidence  of  continuing 
compliance  with  the  respirable  dust 
standard  be  required  before  the  District 
Manager  is  authorized  to  withdraw  the 
designation  of  a  work  position  for 
sampling.  Other  commenters  maintained 
that  the  District  Manager  should  be 
required  by  the  final  rule  to  withdraw 
the  designation  of  a  work  position  for 
sampling  whenever  sampling  results 
indicate  compliance  for  six  months. 

As  discussed  above,  the  procedures  of 
this  rule  are  designed  to  require 
sampling  of  each  work  position  where 
potential  exists  for  concentrations  of 
respirable  dust  that  exceed  the 
applicable  standard — until  it  is  clearly 
demonstrated  that  respirable  dust 
concentrations  in  these  work  positions 
are  and  will  continue  to  be  maintained 
within  permissible  limits.  With  this 
purpose  in  mind,  it  is  important  that 
sampling  under  the  rule  be  discontinued 
only  on  the  basis  of  substantial  data 
demonstrating  continuing  compliance 
with  the  respirable  dust  standard. 

MSHA  agrees  that  as  few  as  three 
respirable  dust  samples  collected  at 
bimonthly  intervals  over  a  six  month 
period  may  not  provide  sufficient  data 
to  reliably  determine  whether  there  will 
be  continuing  compliance.  Accordingly, 
additional  assurance  of  continuing 
compliance  is  needed  before  the  District 
Manager  discontinues  the  requirement 
of  sampling  a  work  position.  To  provide 
this  additional  assurance,  the  District 
Manager  is  authorized  to  withdraw  the 
designation  of  a  work  position  for 
sampling  only  after  finding  that  the 
operator  is  able  to  maintain  continuing 
compliance  with  the  applicable 
respirable  dust  standard.  In  making  this 
decision  the  final  rule  provides  that  the 
District  Manager  must  consider  the 
results  of  samples  taken  during  at  least 
a  one-year  period.  The  samples  that 
must  be  considered  by  the  District 
Manager  are  all  of  those  taken  under 
this  rule  for  the  designated  work 
position,  and  samples  taken  by  MSHA. 
With  this  revision  to  the  proposal,  tlie 
District  Manager  is  required  to  consider 
sampling  data  from  at  least  one  year, 
rather  than  six  months,  and  these 
sampling  results  must  support  the 
finding  that  the  operator  is  able  to 
continue  to  maintain  compliance  with 
the  applicable  respirable  dust  standard. 
Where  sampling  data  supports  such  a 
finding,  MSHA  believes  that  sampling 
under  this  rule  is  properly  discontinued. 

Under  the  final  rule,  when  a 
bimonthly  sample  from  a  designated 
work  position  indicates  a  respirable 
dust  concentration  exceeding  2.0  mg/m’ 


of  air  or  the  applicable  standard,  five 
additional  samples  are  required  to  be 
taken  to  determine  whether  there  is 
compliance  with  the  respirable  dust 
standard.  A  few  commenters  suggested 
that  these  additional  samples  should  be 
required  whenever  a  bimonthly  sample 
from  a  designated  work  position 
indicates  a  respirable  dust 
concentration  exceeding  1.0  mg/m’  of 
air.  They  argued  that  this  is  necessary  to 
account  for  the  risk  that  a  single 
bimonthly  sample  might  not  detect  a 
violation  when  the  concentration  of 
respirable  dust  is  very  near  the 
respirable  dust  standard. 

This  suggestion  is  not  adopted  in  the 
final  rule  because  it  would  result  in 
more  sampling  than  MSHA  believes  is 
necessary  to  assure  compliance  with  the 
applicable  respirable  dust  standard.  The 
number  of  samples  required  to  be  taken 
under  the  final  rule  would  be 
substantially  increased  if  five  additional 
samples  were  required  for  each 
bimonthly  sample  that  indicated  a 
respirable  dust  concentration  exceeding 
•,1.0  mg/m’  of  air.  This  would  result 
because  work  positions  are  designated 
for  sampling  under  the  final  rule  only  if 
there  is  evidence  that  the  dust 
concentration  exceeds  1.0  mg/m’  of  air. 
Consequently,  five  additional  samples 
would  be  routinely  required  each 
bimonthly  period  for  nearly  all 
designated  work  positions.  This  is  more 
sampling  than  MSHA  believes  is 
reasonably  necessary  to  assure 
compliance  with  the  respirable  dust 
standard.  MSHA  recognizes  that  such  a 
substantial  increase  in  the  number  of 
samples  for  designated  work  positions 
would  virtually  eliminate  any  risk  of  not 
immediately  detecting  instances  when 
the  concentration  of  respirable  dust 
slightly  exceeds  the  respirable  dust 
standard.  However,  this  risk  is  present 
only  when  the  dust  concentration  is  very 
near  the  standard.  Moreover,  this  risk 
decreases  with  each  bimonthly  sample 
taken  at  the  designated  work  position 
where  such  conditions  exist.  As 
bimonthly  sampling  results  accumulate 
for  the  designated  work  position,  the 
presence  of  dust  concentrations  which 
slightly  exceed  the  respirable  dust 
standard  will  be  detected.  Five 
additional  samples  will  then  be  required 
and  MSHA  will  make  a  compliance 
determination.  In  addition,  MSHA 
samples  may  be  taken  to  supplement  the 
results  of  operator  bimonthly  samples  in 
instances  where  additional  data  is 
necessary  to  assure  compliance  with  the 
respirable  dust  standard. 

Several  commenters  objected  to  the 
proposal  that  after  a  bimonthly  sample 
indicated  respirable  dust  concentrations 


exceeding  the  applicable  standard,  the 
operator  would  be  notified  by  MSHA  to 
take  five  valid  samples  “within  15 
calendar  days.”  These  samples  would 
be  used  to  make  a  compliance 
determination.  The  commenters  argued 
that  allowing  the  operator  to  take 
samples  for  compliance  determinations 
on  any  shift  during  a  15-day  period 
provided  an  opportunity  for  samples  to 
be  taken  under  conditions  that  minimize 
dust  concentrations.  Common  examples 
cited  here  were  low  mining  activity  and 
rain.  To  resolve  this,  commenters 
asserted  that  samples  for  compliance 
determinations  should  be  required  to  be 
taken  on  consecutive  shifts,  as  required 
under  the  existing  sampling  procedures. 

MSHA  agrees  that  respirable  dust 
sampling  should  be  done  when  regular 
mining  activities  are  being  conducted  so 
that  dust  generation  sources  at  the  mine 
are  active.  MSHA  also  agrees  that 
sampling  should  not  be  done  when 
respirable  dust  is  controlled  by  rain. 
Accordingly,  these  principles  have  been 
incorporated  into  the  final  rule. 

However,  this  is  accomplished  through 
the  provision  that  MSHA  may  void 
samples  not  taken  on  a  “normal  work 
shift.”  As  discussed  above,  the 
definition  of  “normal  work  shift” 
includes  regular  mining  activity  and 
limited  or  no  rainfall.  MSHA  believes 
that  these  provisions  better  resolve  the 
concern  of  the  commenters  than  would  a 
requirement  of  consecutive  shift 
sampling. 

Several  commenters  also  questioned 
the  effect  of  the  proposal  to  base 
compliance  determinations  on  five 
samples.  Under  the  existing  respirable 
dust  sampling  requirements,  which  this 
final  rule  amends,  compliance 
determinations  were  based  on  ten 
samples. 

The  effect  of  reducing  the  number  of 
samples  from  ten  to  five  was  evaluated 
by  MSHA.  A  statistical  analysis  of  ' 
respirable  dust  sampling  data  showed 
no  significant  change  in  the  confidence 
level  for  compliance  decisions.  The 
confidence  level  for  compliance 
decisions  decreased  approximately  3.5 
percent  when  based  on  five  samples 
rather  than  ten  samples.  MSHA  also 
considered  the  effect  of  reducing  the 
number  of  samples  used  for  compliance 
determinations  on  the  overall  respirable 
dust  monitoring  program.  Reducing  the 
number  of  samples  from  ten  to  five  will 
significantly  reduce  the  time  necessary 
for  MSHA  to  report  the  results  to 
operators.  Accordingly,  operators  will 
be  able  to  more  promptly  abate 
violations,  which  will  appreciably 
reduce  the  length  of  time  miners  may  be 
exposed  to  excessive  dust 
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concentratiens.  MSHA  believes  this  is  a 
significant  improvement  in  the  health 
protection  afforded  miners  under  the 
existing  respirable  dust  program. 
Therefore,  the  proposal  to  reduce  the 
number  of  samples  for  compliance 
determinations  from  ten  to  five  is 
adopted  in  the  final  rule. 

A  few  commenters  suggested  that  the 
final  rule  should  include  a  provision 
setting  forth  how  the  potential  for 
variability  in  sampling  results  is 
accounted  for  in  MSHA’s  determination 
of  compliance  with  the  respirable  dust 
standard.  MSHA  recognizes  that  under 
this  rule,  or  any  sampling  program,  there 
may  be  some  variation  between  the 
actual  concentrations  of  respirable  dust 
present  in  the  mine  atmosphere  and  the 
dust  concentrations  determined  by 
sampling  results.  MSHA,  however, 
believes  that  the  Hnal  rule  minimizes  the 
variability  inherent  in  the  sampling 
program.  Compliance  determinations 
will  generally  be  based  on  the  average 
concentration  of  respirable  dust 
measured  by  five  valid  respirable  dust 
samples  taken  by  the  operator  during 
five  normal  work  shifts.  Therefore,  the 
sampling  results  upon  which  compliance 
determinations  are  made  will  more 
accurately  represent  the  dust  in  the 
mine  atmosphere  than  would  the  results 
of  only  a  single  sample  taken  on  a  single 
shift.  In  addition,  MSHA  believes  the 
revised  sampling  and  maintenance  and 
calibration  procedures  prescribed  by  the 
final  rule  will  significantly  improve  the 
accuracy  of  sampling  results. 

A  few  commenters,  however,  argued 
that  the  remaining  potential  variability 
in  sampling  results  should  be  resolved 
by  setting  an  artificial  respirable  dust 
standard  in  the  rule,  as  high  as  2.4  mg/ 
m®  of  air.  These  commenters  suggested 
that  enforcement  action  should  only  be 
taken  by  MSHA  when  the  average 
concentration  of  five  valid  respirable 
dust  samples  exceeds  this  higher 
standard.  MSHA  believes  that  such  a 
method  of  accounting  for  variability  in 
sampling  results  would  significantly 
reduce  the  health  protection  of  miners. 
Relying  on  an  “enforcement  action 
level”  of  2.4  mg/m*  of  air  to  determine 
compliance  would  expressly  allow 
miners  to  be  exposed  to  respirable  dust 
concentrations  that  exceed  the 
standard.  In  addition,  this  method  of 
determining  compliance  would  ignore 
the  possibility  that  because  of 
variability  in  sampling  results,  samples 
may  show  concentrations  of  respirable 
dust  that  are  lower  than  were  actually 
present  in  the  mine  atmosphere.  While 
this  risk  is  slight  using  the  2.0  mg/m*  of 
air  standard  to  determine  compliance,  it 
would  be  significant  if  a  higher 


“enforcement  action  level”  was  used. 
Therefore,  the  variability  in  sampling 
results  remaining  after  averaging 
together  multi-shift  samples  and  using 
improved  sampling,  maintenance  and 
calibration  procedures  under  the  rule 
cannot  be  reduced  merely  by 
implementing  a  higher  respirable  dust 
standard  for  purposes  of  compliance 
determinations.  Accordingly,  the  final 
rule  minimizes  the  potential  for 
variability  in  sampling  results  and 
enforcement  action  will  be  taken  by 
MSHA  based  on  these  sampling  results. 

Several  commenters  asserted  that  the 
respirable  dust  standard  can  only  be 
enforced  based  on  the  results  of  a 
sampling  device  worn  by  an  individual 
miner  for  an  entire  shift.  The  respirable 
dust  standard  provides  that  the  average 
concentration  of  respirable  dust  in  the 
mine  atmosphere  during  each  shift  to 
which  each  miner  in  the  active  workings 
of  a  mine  is  exposed  shall  not  exceed  2.0 
mg/m*  of  air.  MSHA  believes  that  this 
standard  applies  to  the  atmosphere  to 
which  miners  are  exposed  anywhere  in 
the  active  workings  of  a  mine. 

Therefore,  the  standard  would  be 
properly  enforced  based  on  the  results 
of  a  sampling  device  worn  by  a  miner  in 
the  active  workings  since  the  sampling 
device  would  measure  the  respirable 
dust  in  the  atmosphere  to  which  that 
miner  was  exposed.  However,  the 
results  of  a  sampling  device  not  worn  by 
a  miner,  but  located  in  the  active 
workings  and  in  the  atmosphere  to 
which  a  miner  is  exposed,  would  also 
provide  a  proper  basis  for  enforcement 
of  the  standard  since  it  too  would 
measure  the  respirable  dust  in  the 
atmosphere  to  which  that  miner  was 
exposed.  The  necessary  element  in  both 
of  these  sampling  procedures,  either  of 
which  may  be  used  under  the  final  rule, 
is  that  they  measure  the  atmosphere  to 
which  the  miner  is  exposed.  Therefore, 
MSHA  does  not  believe  that 
enforcement  of  the  respirable  dust 
standard  is  limited  to  the  results  of  a 
sampling  device  worn  by  an  individual 
miner.  With  these  considerations  in 
mind,  it  was  proposed  and  the  final  rule 
provides  that  designated  work  positions 
will  be  sampled.  The  miner  assigned  to 
a  work  position  designated  for  sampling 
may  either  wear  the  sampling  device 
while  in  the  work  position,  or  place  it 
within  the  atmosphere  of  the  work 
position  as  prescribed  by  the  rule.  The 
purpose  of  this  requirement  is  to 
determine  compliance  with  the 
re'spirable  dust  standard  in  locations 
where  miners  are  present  for  a 
significant  portion  of  each  shift  In 
addition,  sampling  work  positions  at  the 
mine  rather  than  individuals  will  assist 


operators  in  identifying  locations  at  the 
mine  where  dust  is  a  problem.  As  a 
result,  dust  generating  sources  can  be 
identified  and  the  dust  can  be 
controlled. 

When  the  miner  assigned  to  a 
designated  work  position  does  not  wear 
the  sampling  device,  the  proposal 
provided  that  the  sampler  may  be 
placed  at  a  location  in  the  immediate 
environment  of  the  miner  when  he  or 
she  is  in  the  work  position.  More 
specifically,  under  the  proposal,  samples 
for  designated  work  positions  involving 
equipment  operation  could  be  taken  by 
placing  the  sampling  device  on  the 
miner  or  within  36  inches  of  the  miner’s 
normal  work  position  while  operating 
the  equipment.  Respirable  dust  samples 
for  designated  work  positions  not 
involving  equipment  operation  could  be 
taken  by  placing  the  sampling  device  on 
the  miner  assigned  to  the  work  position 
or  at  a  location  that  represents  the 
maximum  concentration  of  respirable 
dust  to  which  the  miner  is  exposed. 

One  commenter  objected  that  the 
respirable  dust  concentration  measured 
by  a  sampling  device  placed  within  36 
inches  of  an  equipment  operator’s 
normal  work  position  may  not  be 
precisely  the  same  as  the  dust 
concentration  that  would  be  measured  if 
the  miner  wore  the  sampling  device. 
MSHA  recognizes  that  there  may  be  a 
slight  difference  in  the  results  of  a 
sampling  device  worn  by  the  miner  and 
a  sampling  device  placed  within  36 
inches  of  the  miner.  However,  MSHA 
believes  that  the  respirable  dust 
standard  is  properly  enforced  based  on 
the  results  of  either  of  these  samples 
since  they  both  measure  the  respirable 
dust  present  in  the  mine  atmosphere  to 
which  the  miner  is  exposed  while  the 
miner  is  in  his  or  her  work  position.  If 
the  concentration  of  respirable  dust  at  a 
miner’s  work  position  is  maintained  at 
or  below  the  permissible  level,  MSHA 
believes  the  miner  is  afforded  the 
protection  intended  by  the  standard. 
Therefore,  the  proposal  that  sampling 
devices  may  be  placed  within  36  inches 
of  the  equipment  operator  in  a 
designated  work  position  is  retained  in 
the  final  rule.  However,  the  final  rule 
also  adopts  the  proposal  to  allow 
respirable  dust  sampling  devices  to  be 
placed  on  the  individual  miner  in  the 
work  position  being  sampled.  Therefore, 
mine  operators  may  place  the  sampling 
device  on  the  miner  if  they  prefer. 

A  few  commenters  objected  to  the 
proposed  requirement  that  when  the 
miner  assigned  to  a  designated  work 
position  not  involving  equipment 
operation  does  not  weeu*  the  sampling 
device  the  sampling  device  must  be 
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placed  in  a  location  that  represents  the 
maximum  concentration  of  dust  to 
which  the  miner  is  exposed.  These 
commenters  expressed  concern  that  a 
sampling  device  placed  in  this  manner 
could  indicate  a  higher  concentration  of 
respirable  dust  than  would  be  measured 
by  a  sampling  device  worn  by  the  miner 
in  the  work  position.  The  proposal  by  its 
very  terms  provided  for  the  sampling 
device  to  be  placed  so  that  it  will 
measiu'e  the  mine  atmosphere  to  which 
the  miner  is  exposed  while  in  the 
designated  work  position.  Therefore,  the 
respirable  dust  standard  is  properly 
enforced  based  on  the  results  of  a 
sampling  device  placed  in  this  manner. 
Moreover,  only  by  measuring  the  highest 
concentration  of  respirable  dust  in  the 
atmosphere  to  which  the  miner  is 
exposed  can  the  miner  be  afforded  the 
health  protection  intended  by  the 
standard. 

Accordingly,  the  proposal  that  a 
sampling  device  be  placed  at  a  location 
that  represents  the  maximum 
concentration  of  dust  to  which  the  miner 
is  exposed,  if  the  miner  does  not  wear 
the  sampling  device,  is  adopted  in  the 
final  rule.  However,  it  should  be 
understood  that  the  purpose  of  this 
requirement  is  only  to  prohibit  placing 
the  sampling  device  in  the  work  position 
where  it  would  indicate  a  lower 
concentration  of  respirable  dust  than 
would  be  measured  by  a  sampling 
device  worn  by  the  miner  while  in  the 
work  position.  Also,  the  final  rule  allows 
the  sampling  device  to  be  placed  on  the 
miner  under  these  circumstances,  if  the 
mine  operator  prefers. 

Section  71,209 

Several  of  the  comments  received 
objected  to  the  proposed  requirement 
that  samples  be  transmitted  to  MSHA 
within  24  hours  after  the  end  of  each 
sampling  shift.  These  commenters 
indicated  that  it  would  be  more 
convenient  in  some  instances  to 
accumulate  respirable  dust  samples 
from  several  shifts  and  transmit  them 
together.  Other  commenters  were 
concerned  that  special  efforts  might 
have  to  be  made  to  transmit  samples 
collected  just  prior  to  a  weekend  or 
holiday. 

MSHA  is  not  persuaded  that  these 
considerations  outweigh  the  benefit  to 
be  derived  from  having  respirable  dust 
samples  transmitted  within  24  hours 
after  they  are  collected.  It  is  important 
that  samples  be  transmitted  to  MSHA 
for  analysis  in  the  shortest  reasonable 
time  in  a  protective  container  made  for 
the  purpose  so  that  the  weight  of  the 
samples  will  not  be  affected.  MSHA  has 
received  no  information  indicating  that 
24  hours  is  an  unreasonable  time  within 


which  to  accomplish  this.  In  addition, 
the  efficiency  of  the  respirable  dust 
sampling  program  will  be  improved  by 
having  samples  transmitted  after  each 
sampling  shift  for  analysis  and  report 
back  to  the  operator. 

Section  71.210 

A  few  commenters  objected  to  the 
proposal  to  delete  miners’  social 
security  numbers  from  MSHA’s  report  of 
sampling  results  to  the  operator.  These 
commenters  stated  that  this  would 
hinder  the  ability  of  operators  to  acquire 
evidence  of  the  individual  exposure  of 
miners  who  seek  black  lung  benefits. 
Although  there  has  been  no  Federal 
black  lung  benefit  case  in  which  MSHA 
reports  of  sampling  results  have  resulted 
in  the  denial  of  benefits,  the  record  in 
this  and  related  rulemakings  is  replete 
with  statements  from  miners  that  the 
attempted  use  by  operators  of  MSHA 
reports  of  sampling  results  in  black  lung 
benefit  cases  caused  miners  to  be 
uncooperative  with  the  sampling 
program. 

In  this  rulemaking  MSHA’s  primary 
objective  is  to  amend  the  respirable  dust 
sampling  requirements  and  procedures 
so  that  the  program  will  be  most 
effective  in  protecting  the  health  of 
miners.  To  accomplish  this,  it  has  been 
MSHA’s  experience  that  the  full 
cooperation  of  the  miners  is  essential. 

For  this  reason,  the  proposed  rule 
included  miner  participation  in  the 
sampling  procediu'es.  This  has  been 
discussed  above.  MSHA  also  plans  to 
educate  miners  as  well  as  operators  in 
the  procedures  and  requirements  of  the 
final  rule.  MSHA  also  believes  that  the 
cooperation  of  miners  in  this  program 
can  be  enhanced  by  deleting  their  social 
security  numbers  from  MSHA  reports  of 
sampling  results.  This  will  not  prohibit 
operators  from  establishing  the 
concentration  of  respirable  dust  in  the 
atmosphere  to  which  individual  miners 
were  exposed.  However,  MSHA  will  not 
provide  this  information  since  it  is  not 
necessary  to  the  primary  purpose  of  this 
rule  and  there  is  evidence  that  it  may 
undermine  the  effectiveness  of  the 
program. 

Several  of  the  comments  received 
objected  to  the  proposed  requirement 
that  results  of  MSHA’s  respirable  dust 
sample  analysis  be  posted  by  operators 
on  the  mine  bulletin  board  for  at  least  31 
days.  This  posting  requirement  is 
designed  to  provide  miners  ready  access 
to  current  information  as  to  respirable 
dust  conditions  in  the  mine.  The  data 
reported  to  the  operator  will  not  contain 
information  identifying  individual 
miners.  MSHA  has  received  no 
information  indicating  that  posting  this 
information  would  be  contrary  to  the 


best  interests  of  miners  or  burdensome 
for  operators.  Therefore,  the  proposed 
posting  requirement  is  adopted  in  the 
final  rule. 

Section  71.220 

A  few  of  the  comments  received 
included  objections  to  the  proposed 
status  change  reporting  requirement. 
These  commenters  anticipated  that 
three  days  could,  in  some  instances,  be 
too  short  a  time  within  which  to  be  sure 
that  a  status  change  at  the  mine  was 
permanent.  They  suggested  that  seven  to 
ten  days  would  be  more  appropriate. 

The  status  change  reporting 
requirement  applies  only  to  changes  at 
the  mine  that  affect  the  respirable  dust 
sampling  requirements.  Therefore,  not 
all  status  changes  must  be  reported. 
However,  if,  for  example,  a  work 
position  designated  for  bimonthly 
sampling  is  dropped  from  the  mining 
cycle,  MSHA  would  need  to  know  of 
this  status  change  as  soon  as  possible. 
Otherwise,  samples  from  the  designated 
work  position  would  be  expected  and  a 
citation  would  be  issued  if  they  were  not 
received.  While  seven  to  ten  days  may 
in  some  instances  be  more  convenient 
for  reporting  a  status  change,  MSHA 
believes  that  notification  within  three 
days  of  a  status  change  that  affects  the 
sampling  requirements  is  necessary  for 
MSHA  to  avoid  unnecessary 
enforcement  action.  Therefore,  the  final 
rule  provides  that  status  changes  must 
be  reported  to  MSHA  within  three  days. 

Sections  71.300  and  71.301 

Commenters  both  supported  and 
opposed  the  proposal  for  respirable  dust 
control  plans.  Under  the  proposal,  after 
a  citation  for  violation  of  the  respirable 
dust  standard  the  operator  would  be 
required  to  develop  a  written  respirable 
dust  control  plan.  The  dust  control  plan 
would  be  required  to  specify  the  dust 
control  measures  used  by  the  operator 
to  achieve  compliance  with  the  standard 
and  how  these  same  dust  control 
measures  will  continue  to  be  used  to 
maintain  compliance.  After  MSHA 
approval,  the  operator  would  be 
required  to  comply  with  all  provisions  of 
the  plan.  Several  commenters  expressed 
concern  that  enforcement  action  could 
be  taken  against  an  operator  for  failure 
to  maintain  compliance  with  the 
approved  dust  control  plan,  even  though 
there  may  be  compliance  with  the 
respirable  dust  standard  at  the  time  of 
inspection.  Other  commenters  approved 
of  this  result. 

The  purpose  of  the  respirable  dust 
control  plan  is  to  assure  continuing 
compliance  with  the  applicable 
respirable  dust  standard  after 
abatement  of  a  violation  is  achieved. 
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Once  a  violation  of  the  standard  is 
demonstrated  by  sampling  results, 

MSHA  believes  that  the  dust  control 
measures  used  to  abate  the  violation 
should  become  an  integral  part  of  the 
mining  system.  In  this  way,  the  health  of 
miners  is  protected  at  all  times,  not  just 
when  sampling  is  conducted  to 
determine  whether  there  is  compliance 
with  the  standard.  Therefore,  the 
proposal  that  operators  develop  and 
maintain  compliance  with  a  written 
respirable  dust  control  plan  after 
violation  of  the  respirable  dust  standard 
is  retained  in  the  final  rule. 

Several  commenters  further  argued 
that  the  final  rule  should  include  a 
procedure  for  administrative  appeal  of  a 
District  Manager's  decision  to  not 
approve  an  operator’s  respirable  dust 
control  plan.  These  commenters 
maintained  that  without  a  procedure  for 
appeal  of  such  a  decision,  the  operator 
would  be  denied  an  opportunity  to 
prove  that  the  proposed  respirable  dust 
control  plan  was  adequate. 

The  final  rule  expressly  provides  that 
MSHA  may  take  samples  to  test  the 
effectiveness  of  respirable  dust  control 
measures  specified  in  the  operator’s 
respirable  dust  control  plan.  Therefore, 
whether  the  operator’s  plan  is  adequate 
could  be  readily  determined  without  an 
administrative  appeal  procedure. 
However,  commenters  still  expressed 
concern  that  a  District  Manager  could 
arbitrarily  determine  to  not  approve  a 
respirable  dust  control  plan.  'These 
commenters  maintained  that  an  operator 
would  have  no  recourse  in  such  a  case, 
unless  appeal  procedures  are  included 
in  the  final  rule. 

MSHA  is  not  convinced  at  this  time 
that  a  formal  administrative  appeal 
procedure  should  be  made  part  of  the 
final  rule.  The  final  rule  provides 
specific  and  objective  requirements  for 
what  must  be  contained  in  a  respirable 
dust  control  plan.  Primarily,  the  plan 
must  include  a  description  of  the 
respirable  dust  control  measures  used  to 
abate  the  violation,  and  how  each  of 
these  control  measures  will  continue  to 
be  used  by  the  operator.  With  respect  to 
this  latter  requirement,  the  operator  is 
required  under  the  rule  to  state  at  least 
the  specific  time,  place  and  manner  that 
the  controls  will  be  used.  In  addition, 
the  final  rule  provides  the  District 
Manager  with  guidelines  to  follow  when 
approving  respirable  dust  control  plans. 
The  District  Manager  is  required  to 
consider  whether  the  operator’s 
compliance  with  the  dust  control  plan 
can  be  objectively  ascertained  by 
MSHA.  If  the  time,  place  and  manner  in 
which  the  operator’s  dust  control 
measures  will  be  used  is  described  in 


the  plan,  as  required  by  the  rule,  this 
consideration  is  satisfied.  The  District 
Manager  is  also  directed  to  consider 
whether  the  respirable  dust  control 
measures  described  in  the  plan  are 
likely  to  maintain  compliance  with  the 
respirable  dust  standard.  This 
consideration  can  be  objectively 
ascertained  through  additional  sampling 
conducted  by  MSHA. 

In  view  of  the  objective  requirements 
in  the  rule  for  what  must  be  contained  in 
a  respirable  dust  control  plan  and  the 
provision  for  additional  sampling  to 
determine  the  effectiveness  of  a  plan, 
the  final  rule  does  not  include  a  formal 
procedure  for  appeal  of  a  District 
Manager’s  decision  to  not  approve  an 
operator’s  dust  control  plan.  However, 
MSHA  will  provide  additional  review  of 
an  operator’s  dust  control  plan  on  a 
case-by-case  basis.  This  review  will  be 
informal  and  provided  as  the  need 
arises. 

Under  the  proposed  rule,  operators 
would  have  been  required  to  submit  a 
respirable  dust  control  plan  within  15 
calendar  days  after  a  citation  was 
issued  for  a  violation  of  the  respirable 
dust  standard.  The  final  rule,  however, 
requires  the  dust  control  plan  to  be 
submitted  within  15  calendar  days  after 
the  citation  is  terminated.  The  effect  of 
this  revision  is  to  allow  the  operator  to 
abate  the  violation  and  achieve 
compliance  with  the  respirable  dust 
standard,  prior  to  writing  the  respirable 
dust  control  plan.  MSHA  believes  that 
this  procedure  is  more  appropriate  than 
the  proposal  since  the  purpose  of  the 
respirable  dust  control  plan  is  to  set 
forth  how  the  operator  will  continue  to 
maintain  compliance  with  the  respirable 
dust  standard  after  abatement  of  a 
violation  has  been  achieved. 

A  few  commenters  asserted  that  a 
requirement  for  respirable  dust  control 
plans  would  constitute  an  unnecessary 
paperwork  burden  for  operators.  MSHA 
does  not  anticipate  that  approved  dust 
control  plans  will  be  difficult  to  develop. 
As  discussed  above,  the  plan  should 
state  clearly  what  dust  control  methods 
were  used  by  the  operator  to  abate  a 
violation  and  how  these  will  continue  to 
be  applied.  Fulfilling  this  requirement 
during  a- 15-day  period  after  a  citation  is 
terminated  should  not  be  unduly 
burdensome  for  large  or  small  operators. 
Moreover,  MSHA  believes  that  the 
requirement  for  respirable  dust  control 
plans  is  a  necessary  one.  As  discussed 
above,  compliance  with  these  dust 
control  plans  will  be  required  by  MSHA. 
As  a  result,  the  control  of  respirable 
dust  to  within  a  permissible 
concentration  will  become  part  of  the 


mining  system,  significantly  contributing 
to  the  protection  of  miners’  health. 

A  few  commenters  also  objected  to 
the  proposal  that  operators  post  on  the 
mine  bullelin  board  a  copy  of  each 
current  approved  respirable  dust  control 
plan  and  also  provide  a  copy  of  each 
approved  plan  to  the  representative  of 
miners.  These  commenters  suggested 
that  one  or  the  other  of  these 
requirements  would  satisfy  the  purpose 
of  informing  miners  of  what  respirable 
dust  controls  should  be  in  use  at  the 
mine.  It  was  also  noted  that  miners 
representatives  are  often  routinely 
provided  this  type  of  information 
without  it  being  a  requirement  of  the 
rule. 

The  proposed  posting  requirement  for 
approved  respirable  dust  control  plans 
was,  as  the  commenters  observed, 
intended  to  make  the  plans  available  to 
all  the  miners  so  that  they  would  be 
knowledgeable  in  the  dust  control 
measures  necessary  at  the  mine.  The 
additional  proposed  requirement  of 
providing  the  representative  of  miners 
with  a  copy  of  each  dust  control  plan 
also  served  this  purpose.  MSHA  is 
satisfied  that  both  requirements  are  not 
necessary  in  the  final  rule.  Also.  MSHA 
expects  ^at  operators  will  make  the 
information  contained  in  respirable  dust 
control  plans  readily  available  to  miner 
representatives  who  request  this 
information.  Therefore,  the  final  rule 
does  not  require  operators  to  provide  a 
copy  of  dust  control  plans  to  the 
representative  of  miners,  but  each 
approved  plan  must  be  posted  on  the 
mine  bulletin  board. 

Drafting  Information 

The  principal  persons  responsible  for 
preparing  this  rule  are:  William  H. 
Sutherland  and  Glenn  R.  Tinney, 
Division  of  Health,  Mine  Safety  and 
Health  Administration  and  Edward  P. 
Clair  and  Edward  C.  Hugler,  Division  of 
Mine  Safety  and  Health,  Office  of  the 
Solicitor,  Department  of  Labor. 

Regulatory  Analysis 

It  has  been  determined  that  this  rule 
does  not  contain  major  provisions 
requiring  the  preparation  of  a  regulatory 
analysis  under  Executive  Order  No. 
12044,  or  the  Department  of  Labor’s  final 
guidelines  for  implementation  of  the 
Executive  Order  (44  FR  5570,  January  28. 
1979). 

Impact  Statement 

The  Department  of  Labor  has 
determined  in  accordance  with  the 
National  Environmental  Policy  Act  of 
1969,  as  amended,  and  the  Department’s 
regulations  implementing  that  statute, 
that  this  final  rule  is  not  a  major  Federal 
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action  significantly  affecting  the  quality 
of  the  human  environment  that  requires 
an  Environmental  Impact  Statement. 

Dated:  December  2, 1980. 

Robert  B.  Lagather, 

Assistant  Secretary  for  Mine  Safety  and 
Health. 

1.  Part  71  of  Subchapter  O,  Chapter  I, 
Title  30,  Code  of  Federal  Regulations,  is 
amended  by  revising  Subparts  A  and  B, 
redesignating  Subparts  C  and  D  as 
Subparts  H  and  I,  and  adding  new 
Subparts  C  and  D  as  set  forth  below. 

Note. — The  table  of  contents  for 
redesignated  Subparts  H  and  I  are  set  forth 
for  the  convenience  of  the  user. 

PART  71— MANDATORY  HEALTH 
STANDARDS— SURFACE  COAL  MINES 
AND  SURFACE  WORK  AREAS  OF 
UNDERGROUND  COAL  MINES 

Subpart  A— General 

Sec. 

71.1  Scope. 

71.2  Definitions. 

Subpart  B— Dust  Standards 

71.100  Respirable  dust  standard. 

71.101  Respirable  dust  standard  when 
quartz  is  present. 

Subpart  C— Sampling  Procedures 

71.201  Sampling;  general  requirements. 

71.202  Certified  person;  sampling. 

71.203  Certified  person;  maintenance  and 
calibration. 

71.204  Approved  sampling  devices; 
maintenance  and  calibration. 

71.205  Approved  sampling  devices; 
operation;  air  flowrate. 

71.206  Approved  sampling  devices; 
equivalent  concentrations. 

71.207  (Reserved] 

71.208  Bimonthly  sampling;  designated  work 
positions. 

71.209  Respirable  dust  samples; 
transmission  by  operator. 

71.210  Respirable  dust  samples;  report  to 
operator,  posting. 

71.220  Status  change  reports. 

Subpart  D— Respirable  Dust  Control  Plans 

71.300  Respirable  dust  control  plan;  filing 
requirements. 

71.301  Respirable  dust  control  plan; 
approval  by  District  Manager  and 
posting. 

***** 

Subpart  H— Airborne  Contaminants 

71.700  Inhalation  hazards;  threshold  limit 
values  for  gases,  dusts,  fumes,  mists,  and 
vapors. 

71.701  Sampling;  general  requirements. 

71.702  Asbestos  dust  standard; 
measurement. 

Subpart  I— Noise  Standard 

71.800  Noise  standard;  general 
requirements. 

71.801  Measurement  of  noise  levels. 

71.802  Initial  noise  survey. 


71.803  Periodic  noise  level  survey. 

71.804  Supplemental  noise  level  survey; 
reports  and  certification. 

71.805  Violation  of  noise  standard;  notice  of 
violation;  action  required  by  operator. 

Authority:  Sections  101  and  103(h)  of  the 
Federal  Mine  Safety  and  Health  Act  of  1977, 
Pub.  L.  91-173  as  amended  by  Pub.  L.  95-164, 

91  Stat.  1291  and  1299  (30  U.S.C.  811  and 
813(h)). 

Subpart  A— General 
§  71.1  Scope. 

This  Part  71  sets  forth  mandatory 
health  standards  for  each  surface  coal 
mine  and  for  the  surface  work  areas  of 
each  underground  coal  mine  subject  to 
the  Federal  Mine  Safety  and  Health  Act 
of  1977. 

§  71.2  Definitions. 

For  the  purpose  of  this  Part  71,  the 
term: 

(a)  “Act”  means  the  Federal  Mine  - 
Safety  and  Health  Act  of  1977,  Pub.  L. 
91-173,  as  amended  by  Pub.  L.  95-164. 

(b)  “Active  workings”  means  any 
place  in  a  surface  coal  mine  or  the 
surface  work  area  of  an  underground 
coal  mine  where  miners  are  normally 
required  to  work  or  tiavel. 

(c)  “Certified  person”  means  an 
individual  certified  by  the  Secretary  in 
accordance  with  §  71.202  (Certified 
person;  sampling]  to  take  respirable  dust 
samples  required  by  this  part  or  certified 
in  accordance  with  §  71.203  (Certified 
person;  maintenance  and  calibration]  to 
perform  the  maintenance  and 
calibration  of  respirable  dust  sampling 
equipment  as  required  by  this  part. 

(dj  “Concentration”  means  a  measure 
of  the  amount  of  a  substance  contained 
per  unit  volume  of  air. 

(e)  “Designated  work  position”  means 
a  work  position  designated  under 

§  71.208  (Bimonthly  sampling; 
designated  work  positions). 

(f)  “District  Manager”  means  the 
manager  of  the  Coal  Mine  Safety  and 
Health  District  in  which  the  mine  is 
located. 

(g)  “MRE  instrument”  means  the 
gravimetric  dust  sampler  with  a  four 
channel  horizontal  elutriator  developed 
by  the  Mining  Research  Establishment 
of  the  National  Coal  Board,  London, 
England. 

(h)  “MSHA”  means  the  Mine  Safety 
and  Health  Administration  of  the 
Department  of  Labor. 

(i)  “Normal  work  shift”  means  (1)  a 
shift  during  which  the  regular  duties  of 
the  designated  work  position  are 
performed  while  routine  day-to-day 
mining  activities  are  occurring  in  the 
rest  of  the  mine  and  (2)  a  shift  during 
which  there  is  no  rain,  or,  if  rain  occurs, 
the  rain  does  not  suppress  the  respirable 


dust  to  the  extent  that  sampling  results 
will  be  measurably  lower,  in  the 
judgment  of  the  person  certified  under 
this  part  to  conduct  sampling. 

(j)  “Quartz”  means  crystalline  silicon 
dioxide  (Si02)  not  chemically  combined 
with  other  substances  and  having  a 
distinctive  physical  structure. 

(k)  “Respirable  dust”  means  dust 
collected  with  a  sampling  device 
approved  by  the  Secretary  and  the 
Secretary  of  Health  and  Human  Services 
in  accordance  with  Part  74  (Coal  Mine 
Dust  Personal  Sampler  Units)  of  this 
title.  Sampling  device  approvals  issued 
by  the  Secretary  of  the  Interior  and 
Secretary  of  Health,  Education  and 
Welfare  are  continued  in  effect. 

(l)  “Secretary”  means  the  Secretary  of 
Labor  or  a  delegate. 

(m)  “Surface  area”  means  a  specific 
physical  portion  of  a  surface  coal  mine 
or  surface  area  of  an  underground  coal 
mine.  These  areas  are  assigned  a  four 
digit  identification  number  by  MSHA. 

(n)  “Surface  coal  mine”  means  a 
surface  area  of  land  and  all  structiu'es, 
facilities,  machinery,  tools,  equipment, 
excavations,  and  other  property,  real  or 
personal,  placed  upon  or  above  the 
surface  of  such  land  by  any  person,  used 
in,  or  to  be  used  in,  or  resulting  from,  the 
work  of  extracting  in  such  area 
bituminous  coal,  lignite,  or  anthracite 
from  its  natural  deposits  in  the  earth  by 
any  means  or  method,  and  the  work  of 
preparing  the  coal  so  extracted, 
including  custom  coal  preparation 
facilities. 

(o)  “Surface  installation”  means  any 
structure  in  which  miners  work  at  a 
surface  coal  mine  or  surface  work  area 
of  an  underground  coal  mine. 

(p)  “Surface  work  area  of  an 
underground  coal  mine”  means  the 
surface  areas  of  land  and  all  structures, 
facilities,  machinery,  tools,  equipment, 
shafts,  slopes,  excavations,  and  other 
property,  real  or  personal,  placed  in, 
upon  or  above  the  surface  of  such  land 
by  any  person,  used  in,  or  to  be  used  in, 
or  resulting  from,  the  work  of  extracting 
bituminous  coal,  lignite,  or  anthracite 
from  its  natural  deposits  underground 
by  any  means  or  method,  and  the  work 
of  preparing  the  coal  so  extracted, 
including  custom  coal  preparation 
facilities. 

(q)  “Surface  worksite”  means  any 
area  in  which  miners  work  at  a  surface 
coal  mine  or  surface  work  area  of  an 
underground  coal  mine. 

(r)  “Valid  respirable  dust  sample” 
means  a  respirable  dust  sample 
collected  and  submitted  as  required  by 
this  part,  and  not  voided  by  MSHA. 

(s)  “Work  position”  means  an 
occupation  identified  by  an  MSHA  code 
number  describing  a  location  to  which  a 
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miner  is  assigned  in  the  performance  of 
his  or  her  normal  duties. 

Subpart  B— Oust  Standards 

§  7 1 . 1 00  Respirable  dust  standard. 

Each  operator  shall  continuously 
maintain  the  average  concentration  of 
respirable  dust  in  the  mine  atmosphere 
during  each  shift  to  which  each  miner  in 
the  active  workings  is  exposed  at  or 
below  2.0  milligrams  of  respirable  dust 
per  cubic  meter  of  air.  Concentrations 
shall  be  measured  with  an  approved 
sampling  device  and  expressed  in  terms 
of  an  equivalent  concentration 
determined  in  accordance  with  §  71.206 
(Approved  sampling  devices;  equivalent 
concentrations). 

§  71.101  Respirable  dust  standard  when 
quartz  is  present 

When  the  respirable  dust  in  the  mine 
atmosphere  of  the  active  workings 
contains  more  than  5  percent  quartz,  the 
operator  shall  continuously  maintain  the 
average  concentration  of  respirable  dust 
in  the  mine  atmosphere  during  each  shift 
to  which  each  miner  is  exposed  at  or 
below  a  concentration  of  respirable  dust 
computed  by  dividing  the  percent  of 
quartz  into  ^e  number  10. 
Concentrations  shall  be  expressed  in 
milligrams  per  cubic  meter  of  air  as 
measured  with  an  approved  sampling 
device  and  in  terms  of  an  equivalent 
concentration  determined  in  accordance 
with  §  71.206  (Approved  sampling 
devices;  equivalent  concentrations). 

Example.  The  respirable  dust  associated 
with  a  designated  work  position  contains 
quartz  in  the  amount  of  20%,  Therefore,  the 
average  concentration  of  respirable  dust  in 
the  mine  atmosphere  associated  with  that 
designated  work  position  shall  be 
continuously  maintained  at  or  below  0.5 
milligrams  of  respirable  dust  per  cubic  meter 
of  air  (10/20=0.5  mg/m®). 

Subpart  C— Sampling  Procedures 

§  71.201  Sampling;  general  requirements. 

(a)  Each  operator  shall  take  respirable 
dust  samples  of  the  concentration  of 
respirable  dust  in  the  active  workings  of 
the  mine  as  required  by  this  part  with  a 
sampling  device  approved  by  the 
Secretary  and  the  Secretary  of  Health 
and  Human  Services  under  Part  74  (Coal 
Mine  Dust  Personal  Sampler  Units)  of 
this  title. 

(b)  Sampling  devices  shall  be  worn  or 
carried  directly  to  and  from  the 
designated  work  position  to  be  sampled 
and  shall  remain  operational  during  the 
entire  shift  or  for  8  hours,  whichever 
time  is  less. 

(c)  Upon  request  from  the  District 
Manager,  the  operator  shall  submit  the 
date  on  which  collecting  any  respirable 


dust  samples  required  by  this  part  will 
begin. 

(d)  During  the  time  for  abatement 
fixed  in  a  citation  for  violation  of 

§  71.100  (Resipirable  dust  standard)  or 
§  71.101  (Respirable  dust  standard  when 
quartz  is  present),  the  operator  shall 
take  corrective  action  to  lower  the 
concentration  of  respirable  dust  to 
within  the  permissible  concentration 
and  then  sample  each  normal  work  shift 
until  Hve  valid  respirable  dust  samples 
are  taken. 

(e)  Upon  written  request  by  the 
operator,  the  District  Manager  may 
waive  the  rain  restriction  for  a  normal 
work  shift  as  defined  in  §  71.2 
(Definitions)  for  a  period  not  to  exceed 
two  months,  if  the  District  Manager 
determines  that: 

(1)  The  operator  will  not  have 
reasonable  opportunity  to  complete  the 
respirable  dust  sampling  required  by 
this  part  without  the  waiver  because  of 
the  frequency  of  rain;  and 

(2)  The  operator  did  not  have 
reasonable  opportunity  to  complete  the 
respirable  dust  sampling  required  by 
this  part  prior  to  requesting  the  waiver. 

§  71.202  Certified  person;  sampling. 

(a)  The  respirable  dust  sampling 
required  by  this  part  shall  be  done  by  a 
certified  person. 

(b)  To  be  certified,  a  person  shall  pass 
the  MSHA  examination  on  sampling  of 
respirable  coal  mine  dust. 

(c)  A  person  may  be  temporarily 
certiHed  by  MSHA  to  take  respirable 
dust  samples  if  the  person  receives 
instruction  from  an  authorized 
representative  of  the  Secretary  in  the 
methods  of  collecting  and  submitting 
samples  under  this  rule.  The  temporary 
certification  shall  be  withdrawn  if  the 
person  does  not  successfully  complete 
the  examination  conducted  by  MSHA 
on  sampling  of  respirable  coal  mine  dust 
within  six  months  from  the  issue  date  of 
the  temporary  certification. 

§  71.203  Certified  person;  maintenance 
and  calibration. 

(a)  Approved  sampling  devices  shall 
be  maintained  and  calibrated  by  a 
certified  person. 

(b)  To  be  certified,  a  person  shall  pass 
the  MSHA  examination  on  maintenance 
and  calibration  procedures  for 
respirable  dust  sampling  equipment 

(c)  A  person  may  be  temporarily 
certified  by  MSHA  to  maintain  and 
calibrate  approved  sampling  devices  if 
the  person  receives  instruction  fi:om  an 
authorized  representative  of  the 
Secretary  in  the  maintenance  and 
calibration  procedures  for  respirable 
dust  sampling  equipment  under  this  rule. 
The  temporary  certification  shall  be 


withdrawn  if  the  person  does  not 
successfully  complete  the  exmamination 
conducted  by  MSHA  on  maintenance 
and  calibration  procedures  within  six 
months  from  the  issue  date  of  the  , 
temporary  certification. 

§  71.204  Approved  sampling  devices; 
maintenance  and  calibration. 

(a)  Approved  sampling  devices  shall 
be  maintained  as  approved  under  Part 
74  (Coal  Mine  Dust  Personal  Sampler 
Units)  of  this  title  and  calibrated  in 
accordance  with  MSHA  Informational 
Report  No.  1121,  “Standard  Calibration 
and  Maintenance  Procedures  for  Wet 
Test  Meters  and  Coal  Mine  Respirable 
Dust  Samplers  (Supersedes  IR 1073),”  by 
a  person  certified  in  accordance  with 

§  71.203  (Certified  person;  maintenance 
and  calibration). 

(b)  Approved  sampling  devices  shall 
be  calibrated  at  the  flowrate  of  2.0  liters 
of  air  per  minute,  or  at  a  difierent 
flowrate  as  prescribed  by  the  Secretary 
and  the  Secretary  of  Health  and  Human 
Services  for  the  particular  device,  before 
they  are  put  into  service  and  at  intervals 
not  to  exceed  200  hours  of  operating 
time  thereafter. 

(c)  A  calibration  mark  shall  be  placed 
on  the  flowmeter  of  each  approved 
sampling  device  to  indicate  the  proper 
position  of  the  float  when  the  sampler  is 
operating  at  a  flowrate  of  2.0  liters  of  air 
per  minute  or  other  flowrate  prescribed 
by  the  Secretary  and  the  Secretary  of 
Health  and  Human  Services  for  the 
particular  device.  The  standard  to 
denote  proper  flow  is  when  the  lowest 
part  of  the  float  is  tangent  to  the  top  of 
the  calibration  mark. 

(d)  Approved  sampling  devices  shall 
be  tested  and  examined  immediately 
before  each  sampling  shift  and 
necessary  external  maintenance  shall  be 
performed  to  assure  that  the  sampling 
devices  are  clean  and  in  proper  working 
condition  by  a  person  certified  in 
accordance  with  §  71.202  (Certified 
person;  sampling)  or  §  71.203  (Certified 
person;  maintenance  and  calibration). 
This  testing  and  examination  shall 
include  the  following: 

(1)  Testing  the  voltage  of  each  battery 
while  under  actual  load  to  assure  the 
battery  is  fully  charged.  The  voltage  for 
nickel  cadmium  cell  batteries  shall  not 
be  lower  than  the  product  of  the  number 
of  cells  in  the  battery  pack  multiplied  by 
1.25.  The  voltage  for  other  than  nickel 
cadmium  cell  batteries  shall  not  be 
lower  than  the  product  of  the  number  of 
cells  in  the  battery  pack  multiplied  by 
the  manufacturer's  nominal  voltage  per 
cell  value; 

(2)  Examination  of  all  components  of 
the  cyclone  to  assure  that  they  are  clean 
and  free  of  dust  and  dirt. 
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(3)  Examination  of  the  inner  surface  of 
the  cyclone  on  the  approved  sampling 
device  to  assure  that  it  is  free  of  scoring; 

(4)  Examination  of  the  external  tubing 
on  the  approved  sampling  device  to 
assure  that  it  is  clean  and  free  of  leaks; 
and, 

(5)  Examination  of  the  clamping  and 
positioning  of  the  cyclone  body,  vortex 
hnder  and  cassette  to  assure  that  they 
are  rigid,  in  alignment,  and  firmly  in 
contact. 

(e)  In  accordance  with  5  U.S.C.  552(a), 
MSHA  Informational  Report  No.  1121 
referenced  in  paragraph  (a)  of  this 
section  is  hereby  incorporated  by 
reference  and  made  a  part  of  this 
section  as  if  it  was  set  forth  in  full.  The 
incorporated  publication  is  available 
without  charge  at  each  Coal  Mine  Safety 
and  Health  District  and  Subdistrict 
Office  of  MSHA  and  is  on  file  at  the 
Office  of  the  Federal  Register 
Information  Center.  Any  future 
amendments  to  MSHA  Information 
Report  No.  1121  will  be  announced  in 
the  Federal  Register.  This  incorporation 
by  reference  was  approved  March  25, 
1980,  by  the  Director  of  the  Office  of  the 
Federal  Register. 

§  71.205  Approved  sampling  devices; 
operation;  air  flowrate. 

(a)  Sampling  devices  approved  in 
accordance  with  Part  74  (Coal  Mine 
Dust  Personal  Sampler  Units)  of  this  title 
shall  be  operated  at  the  flowrate  of  2.0 
liters  of  air  per  minute,  or  at  a  different 
flowrate  as  prescribed  by  the  Secretary 
and  the  Secretary  of  Health  and  Human 
Services  for  the  particular  device. 

(b)  Each  approved  sampling  device 
shall  be  examined  each  shift  by  a 
person  certified  in  accordance  with 

§  71.202  (Certified  person;  sampling) 
during  the  second  hour  after  being  put 
into  operation  to  assure  that  the 
sampling  device  is  operating  properly 
and  at  the  proper  flowrate.  If  the  proper 
flowrate  is  not  maintained,  necessary 
adjustments  shall  be  made  by  the 
certified  person. 

(c)  Each  sampling  device  shall  be 
examined  each  shift  by  a  person 
certified  in  accordance  with  §  71.202 
(Certified  person;  sampling)  during  the 
last  hour  of  operation  to  assure  that  the 
sampling  device  is  operating  properly 
and  at  the  proper  flowrate.  If  the  proper 
flowrate  is  not  maintained,  the 
respirable  dust  sample  shall  be 
transmitted  to  MSHA  with  a  notation  by 
the  certified  person  on  the  dust  data 
card  stating  that  the  proper  flowrate 
was  not  maintained. 


§  71.206  Approved  sampling  devices; 
equivalent  concentrations. 

The  concentration  of  respirable  dust 
shall  be  determined  by  dividing  the 
weight  of  dust  in  milligrams  collected  on 
the  filter  of  an  approved  sampling 
device  by  the  volume  of  air  in  cubic 
meters  passing  through  the  filter  and 
then  converting  that  concentration  to  an 
equivalent  concentration  as  measured 
with  an  MRE  instrument.  To  convert  a 
concentration  of  respirable  dust  as 
measured  with  an  approved  sampling 
device  to  an  equivalent  concentration  of 
respirable  dust  as  measured  with  an 
MRE  instrument,  the  concentration  of 
respirable  dust  measured  with  the 
approved  sampling  device  shall  be 
multiplied  by  die  constant  factor 
prescribed  by  the  Secretary  for  the 
approved  sampling  device  used,  and  the 
product  shall  be  the  equivalent 
concentration  as  measured  with  an  MRE 
instrument. 

§71.207  [Reserved] 

§  71.208  Bimonthly  sampling;  designated 
work  positions. 

(a)  Each  operator  shall  take  one  valid 
respirable  dust  sample  from  each 
designated  work  position  during  each 
biomonthly  period  beginning  with  the 
bimonthly  period  of  February  1, 1981. 

The  bimonthly  periods  are: 

February  1-March  31 

April  1-May  31 
June  l-July  31 
August  1-September  30 
October  1-November  30 
December  l-January  31 

(b)  When  the  respirable  dust  standard 
is  changed  in  accordance  with  §71.101 
(Respirable  dust  standard  when  quartz 
is  present),  respirable  dust  sampling  of 
designated  work  positions  shall  begin  on 
the  first  normal  work  shift  during  the 
next  bimonthly  period  following 
notification  of  such  change  from  MSHA. 

(c)  Upon  notification  from  MSHA  that 
any  respirable  dust  sample  taken  from  a 
designated  work  position  to  meet  the 
requirements  of  paragraph  (a)  or  (b)  of 
this  section  exceeds  the  applicable 
standard  in  §  71.100  (Respirable  dust 
standard)  or  §  71.101  (Respirable  dust 
standard  when  quartz  is  present),  the 
operator  shall  take  five  valid  respirable 
dust  samples  from  that  designated  work 
position  within  15  calendar  days.  The 
operator  shall  begin  such  sampling  on 
the  first  day  on  which  there  is  a  normal 
work  shift  following  the  day  of  receipt  of 
notification. 

(d)  Upon  issuance  of  a  citation  for  a 
violation  of  §  71.100  (Respirable  dust 
standard)  or  §  71.101  (Respirable  dust 
standard  when  quartz  is  present) 
involving  a  designated  work  position. 


paragraphs  (a),  (b),  and  (c)  of  this 
section  shall  not  apply  to  that 
designated  work  position  until  the 
violation  is  abated  in  accordance  with 
§  71.201(d)  (Sampling;  general 
requirements). 

(e)  The  District  Manager  shall 
designate  the  work  positions  at  each 
surface  coal  mine  and  surface  work  area 
of  an  underground  coal  mine  for 
respirable  dust  sampling  under  this 
section.  The  District  Manager  shall 
designate  for  sampling  each  work 
position  at  the  mine  where  an  average 
concentration  of  respirable  dust 
exceeding  1.0  milligram  per  cubic  meter 
of  air  has  been  measured  by  one  or  more 
samples.  Where  the  respirable  dust 
standard  is  below  1.0  milligram  per 
cubic  meter  of  air  in  accordance  with 

§  71.101  (Respirable  dust  standard  when 
quartz  is  present),  the  District  Manager 
shall  designate  for  sampling  each  work 
position  where  an  average 
concentration  of  respirable  dust 
exceeding  the  applicable  standard  has 
been  measured  by  one  or  more  samples. 

(f)  The  District  Manager  shall 
withdraw  the  designation  of  a  work 
position  for  sampling  upon  finding  that 
the  operator  is  able  to  maintain 
continuing  compliance  with  the 
applicable  respirable  dust  standard 
under  §  71.100  (Respirable  dust 
standard)  or  §  71.101  (Respirable  dust 
standard  when  quartz  is  present).  This 
finding  shall  be  based  on  the  results  of 
samples  taken  during  at  least  a  one-year 
period  under  this  part  and  by  MSHA. 

(g)  Unless  otherwise  directed  by  the 
District  Manager,  designated  work 
position  samples  shall  be  taken  by 
placing  the  sampling  device  as  follows: 

(1)  Equipment  operator.  On  the 
equipment  operator  or  on  the  equipment 
within  36  inches  of  the  operator’s 
normal  working  position; 

(2)  Non-equipment  operators.  On  the 
miner  assigned  to  the  designated  work 
position  or  at  a  location  that  represents 
the  maximum  concentration  of  dust  to 
which  the  miner  is  exposed. 

(h)  Each  designated  work  position 
sample  shall  be  taken  on  a  normal  work 
shift.  If  a  normal  work  shift  is  not 
achieved,  the  respirable  dust  sample 
shall  be  transmitted  to  MSHA  with  a 
notation  by  the  person  certified  in 
accordance  with  §  71.202  (Certified 
person;  sampling)  that  the  sample  was 
not  taken  on  a  normal  work  shift.  When 
a  normal  work  shift  is  not  achieved,  the 
sample  for  that  shift  may  be  voided  by 
MSHA.  However,  any  sample, 
regardless  of  whether  a  normal  work 
shift  was  achieved,  with  a  respirable 
dust  concentration  greater  than  2.5  ' 
milligrams  per  cubic  meter  of  air  will  be 
used  to  determine  the  average 
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concentration  for  that  designated  work 
position. 

§  71.209  Respirable  dust  samples; 
transmission  by  operator. 

(a)  The  operator  shall  transmit  within 
24  hours  after  the  end  of  the  sampling 
shift  all  samples  collected  to  fulfill  the 
requirements  of  this  part  in  containers 
provided  by  the  manufacturer  of  the 
filter  cassette  to:  Respirable  Dust 
Processing  Laboratory,  Pittsburgh 
Technical  Support  Center,  4800-D 
Forbes  Avenue,  Pittsburgh, 

Pennsylvania  15213,  or  to  any  other 
address  designated  by  the  District 
Manager. 

(b)  The  operator  shall  not  open  or 
tamper  with  the  seal  of  any  filter 
cassette  or  alter  the  weight  of  any  filter 
cassette  before  or  after  it  is  used  to 
fulfill  the  requirements  of  this  part. 

(c)  A  person  certified  in  accordance 
with  §  71.202  (Certified  person; 
sampling)  shall  properly  complete  the 
dust  data  card  that  is  provided  by  the 
manufacturer  for  each  filter  cassette. 

The  card  shall  have  an  identification 
number  identical  to  that  on  the  cassette 
used  to  take  the  sample  and  be 
submitted  to  MSHA  with  the  sample. 
Each  card  shall  be  signed  by  the 
certified  person  and  shall  include  that 
person's  certification  number. 

Respirable  dust  samples  with  data  cards 
not  properly  completed  will  be  voided 
by  MSHA. 

(d)  All  respirable  dust  samples 
collected  by  the  operator  shall  be 
considered  taken  to  fulfill  the  sampling 
requirements  of  Parts  70,  71  or  90  of  this 
title,  unless  the  sample  has  been 
identified  in  writing  by  the  operator  to 
the  District  Manager,  prior  to  the 
intended  sampling  shift,  as  a  sample  to 
be  used  for  purposes  other  than  required 
by  Parts  70,  71  or  90  of  this  title. 

(e)  Respirable  dust  samples  received 
by  MSHA  in  excess  of  those  required  by 
this  part  shall  be  considered  invalid 
samples. 

§  71.210  Respirable  dust  samples;  report 
to  operator;  posting. 

(a)  The  Secretary  shall  provide  the 
operator  with  a  report  of  the  following 
data  on  respirable  dust  samples  as  soon 
as  practicable: 

(1)  The  mine  identification  number; 

(2)  The  designated  work  position  at 
the  mine  from  which  the  samples  were 
taken; 

(3)  The  concentration  of  respirable 
dust,  expressed  in  milligrams  per  cubic 
meter  of  air,  for  each  valid  sample; 

(4)  The  average  concentration  of 
respirable  dust,  expressed  in  milligrams 
per  cubic  meter  of  air,  for  all  valid 
samples;  and 


(5)  The  reason  for  voiding  any 
samples. 

(b)  Upon  receipt,  the  operator  shall 
post  this  data  for  at  least  31  days  on  the 
mine  bulletin  board. 

§  71.220  Status  change  reports. 

(a)  If  there  is  a  change  in  operational 
status  that  affects  the  respirable  dust 
sampling  requirements  of  this  part,  the 
operator  shall  report  the  change  in 
operational  status  of  the  mine  or 
designated  work  position  to  the  MSHA 
District  Office  or  to  any  other  MSHA 
office  designated  by  the  District 
Manager.  Status  changes  shall  be 
reported  in  writing  within  3  working 
days  after  the  status  change  has 
occurred. 

(b)  Each  specific  operational  status  is 
defined  as  follows: 

(1)  Underground  mine: 

(1)  Producing — has  at  least  one 
mechanized  mining  unit  producing 
material. 

(ii)  Nonproducing — no  material  is 
being  produced. 

(iii)  Abandoned — the  work  of  all 
miners  has  been  terminated  and 
production  activity  has  ceased. 

(2)  Surface  mine: 

(i)  Producing — normal  activity  is 
occurring  and  coal  is  being  produced  or 
processed  or  other  material  or 
equipment  is  being  handled  or  moved. 

(ii)  Nonproducing — normal  activity  is 
not  occurring  and  coal  is  not  being 
produced  or  processed  or  other  material 
or  equipment  is  not  being  handled  or 
moved. 

(iii)  Abandoned — the  work  of  all 
miners  has  been  terminated  and  all 
activity  has  ceased. 

(3)  Designated  work  position: 

(i)  Producing — ^normal  activity  is 
occurring. 

(ii)  Nonproducing — normal  activity  is 
not  occurring. 

(iii)  Abandoned — the  dust  generating 
source  has  been  withdrawn  and  activity 
has  ceased. 

Subpart  D— Respirable  Dust  Control 
Plans 

§  71.300  Respirable  dust  control  plan; 
filing  requirements. 

(a)  Within  15  calendar  days  after  the 
termination  date  of  a  citation  for 
violation  of  §  71.100  (Respirable  dust 
standard)  or  §  71.101  (Respirable  dust 
standard  when  quartz  is  present),  the 
operator  shall  submit  to  the  District 
Manager  for  approval  a  written 
respirable  dust  control  plan  applicable 
to  the  work  position  identified  in  the 
citation.  The  respirable  dust  control  plan 
and  revisions  thereof  shall  be  suitable  to 
the  conditions  and  the  mining  system  of 


the  coal  mine  and  shall  be  adequate  to 
continuously  maintain  respirable  dust 
within  the  permissible  concentration  at 
the  surface  work  position  identified  in 
the  citation. 

(b)  Each  respirable  dust  control  plan 
shall  include  at  least  the  following: 

(1)  The  mine  identification  number 
and  designated  work  position  number 
assigned  by  MSHA,  the  operator’s 
name,  mine  name,  mine  address,  and 
mine  telephone  number  and  the  name, 
address,  and  telephone  number  of  the 
principal  officer  in  charge  of  health  and 
safety  at  the  mine; 

(2)  The  specific  designated  work 
position  at  the  mine  to  which  the  plan 
applies; 

(3)  A  detailed  description  of  the 
specific  respirable  dust  control 
measures  used  to  abate  the  violation  of 
the  respirable  dust  standard;  and 

(4)  A  detailed  description  of  how  each 
of  the  respirable  dust  control  measures 
described  in  response  to  paragraph 
(b)(3)  of  this  section  will  continue  to  be 
used  by  the  operator,  including  at  least 
the  specific  time,  place  and  manner  the 
control  measures  will  be  used. 

§71.301  Respirable  dust  control  plan; 
approval  by  district  manager  and  posting. 

(a)  The  District  Manager  will  approve 
respirable  dust  control  plans  on  a  mine- 
by-mine  basis.  When  approving 
respirable  dust  control  plans,  the 
District  Manager  shall  consider  whether: 

(1)  The  respirable  dust  control 
measures  would  be  likely  to  maintain 
compliance  with  the  respirable  dust 
standard;  and 

(2)  The  operator’s  compliance  with  ail 
provisions  of  the  respirable  dust  control 
plan  could  be  objectively  ascertained  by 
MSHA. 

(b)  MSHA  may  take  respirable  dust 
samples  to  determine  whether  the 
respirable  dust  control  measures  in  the 
operator’s  plan  effectively  maintain 
compliance  with  the  respirable  dust 
standard. 

(c)  The  operator  shall  comply  with  ail 
provisions  of  each  respirable  dust 
control  plan  upon  notice  from  MSHA 
that  the  respirable  dust  control  plan  is 
approved. 

(d)  The  operator  shall  post  on  the 
mine  bulletin  board  a  copy  of  each 
current  respirable  dust  control  plan 
approved  by  the  District  Manager. 

(e)  The  operator  may  review 
respirable  dust  control  plans  and  submit 
proposed  revisions  to  such  plans  to  the 
District  Manager  for  approval. 

(FR  Doc.  80-37885  Filed  12-4-80;  8:45  am] 
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30  CFR  Part  90 

Coal  Miners  Who  Have  Evidence  of  the 
Development  of  Pneumoconiosis 

agency:  Mine  Safety  and  Health 
Administration,  Department  of  Labor. 
action:  Final  rule. 

summary:  This  final  rule  amends  the 
mandatory  health  standards  at  30  CFR 
Part  90  to  provide  miners  who  are 
employed  at  underground  coal  mines  or 
surface  work  areas  of  underground  coal 
mines  and  who  have  evidence  of  the 
development  of  pneumoconiosis  the 
right  to  exercise  an  option  to  work  in  an 
area  of  a  mine  with  an  average 
respirable  dust  concentration  at  or 
below  1.0  milligrams  per  cubic  meter  of 
air  (1.0  mg/m®).  This  option  includes  the 
right  to  retain  the  same  rate  of  pay 
received  in  the  miner’s  previous  position 
plus  any  wage  increases  accruing  to  the 
new  work  classification;  and,  if  assigned 
to  a  different  position  when  the 
respirable  dust  concentration  exceeds 
1.0  mg/m®  in  the  miner’s  job,  the  right  to 
work  in  an  existing  job  on  the  same  shift 
as  the  miner  worked  prior  to  being 
transferred.  In  addition,  the  operator 
employing  Part  90  miners  is  required  to 
conduct  a  bimonthly  sampling  program 
involving  each  Part  90  miner  in 
accordance  with  revised  sampling 
procedures.  This  final  rule  is  an 
improved  mandatory  health  standard 
intended  to  prevent  the  progression  of 
pneumoconiosis  among  miners  in  the 
nation's  coal  mines. 

EFFECTIVE  DATE:  February  1. 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  H.  Sutherland,  Chief,  Division 
of  Health.  Mine  Safety  and  Health 
Administration,  Room  818,  Ballston 
Tower  No.  3,  4015  Wilson  Boulevard, 
Arlington,  Virginia  22203,  telephone 
(703)  235-1358. 

SUPPLEMENTARY  INFORMATION: 

1.  Background  and  Related  Rulemaking 

Section  203(b)  of  the  Federal  Coal 
Mine  Health  and  Safety  Act  of  1969, 

Pub.  L.  91-173  (Coal  Act),  established 
the  right  of  miners  employed  at 
underground  coal  mines  who  have 
evidence  of  the  development  of 
pneumoconiosis  to  be  afforded  the 
option  of  transferring  to  a  position  in  the 
mine  which  would  expose  the  miner  to 
low  concentrations  of  respirable  dust. 
Section  203(b)(2)  of  the  Coal  Act  set  the 
respirable  dust  standard  for  the  area  to 
which  the  miner  is  transferred  at  a  level 
of  1.0  milligrams  of  respirable  dust  per 
cubic  meter  of  air  (1.0  mg/m®)  or,  if  that 
level  was  unattainable,  at  the  lowest 
attainable  concentration  below  2.0  mg/ 
m®.  Section  203(b)(3)  provided  that 


transferred  miners  must  receive 
compensation  at  not  less  than  the 
regular  rate  of  pay  received  immediately 
prior  to  transfer. 

Under  the  terms  of  section  201  of  the 
Coal  Act,  the  standards  established  by 
section  203(b)  are  interim  mandatory 
health  standards  which  may  be 
superceded  in  whole  or  in  part  by 
improved  mandatory  health  standards 
promulgated  under  the  provisions  of 
section  101  of  the  Coal  Act.  The  Federal 
Mine  Safety  and  Health  Amendments 
Act  of  1977,  Pub.  L.  95-164,  amended  the 
Coal  Act  but  did  not  alter  the  interim 
mandatory  health  standards  in  section 
203.  This  final  rule  is  an  improved 
mandatory  health  standard  promulgated 
under  section  101  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977  (the  Act) 
and  supercedes  the  interim  standards 
established  by  section  203(b). 

In  April  1978,  the  Mine  Safety  and 
Health  Administration  (MSHA)  began 
rulemaking  under  section  101  of  the  Act 
to  improve  the  mandatory  standards 
relating  to  underground  coal  miners  who 
have  evide^nce  of  the  development  of 
pneumoconiosis  by  circulating  to 
interested  persons  for  comment  a  draft 
proposal  to  revise  30  CFR  Part  90. 

Several  comments  were  received  on 
the  draft  and  have  been  fully  considered 
by  MSHA  in  developing  this  rule.  In 
addition  to  developing  Part  90,  MSHA 
has  also  been  engaged  in  rulemaking  to 
revise  30  CFR  Part  70  pertaining  to 
respirable  dust  in  underground  coal 
mines  and  30  CFR  Part  71  pertaining  to 
respirable  dust  in  surface  coal  mines 
and  surface  work  areas  of  underground 
coal  mines.  A  proposed  rule  for  Part  70 
was  published  on  November  16, 1977, 
and  public  hearings  were  conducted  in 
July  1978.  Many  of  the  provisions 
contained  in  the  proposed  Part  70  were 
virtually  identical  to  corresponding 
provisions  in  the  drafts  of  Part  71  and 
Part  90,  particularly  those  concerning 
general  sampling  requirements,  certified 
persons,  maintenance  and  calibration, 
sampling  devices,  transmission  of 
samples  and  reports  of  status  changes. 
Consequently,  written  comments  and 
oral  testimony  received  concerning 
these  provisions  in  Parts  70  and  71  were 
generally  considered,  where 
appropriate,  in  making  revisions  to  Part 
90. 

In  Parts  II  and  III  of  the  Federal 
Register  of  April  8, 1980  (45  FR  23990), 
the  final  rule  for  Part  70  and  proposed 
rules  for  Parts  71  and  90  were  published. 
The  Federal  Register  also  contained  a 
proposed  amendment  to  Part  70  which 
was  identical  to  a  provision  concerning 
miner  participation  in  the  proposed 
sampling  program  under  Parts  71  and  90. 
Public  hearings  on  all  three  proposals 


were  scheduled  to  be  held  in  early  June 
in  four  locations.  However,  in  response 
to  a  number  of  requests  and  to  allow 
interested  parties  the  fullest  opportunity 
to  submit  meaningful  testimony,  MSHA 
determined  that  separate  public 
hearings  should  be  held  on  the  miner 
participation  proposals.  Accordingly, 
four  public  hearings  on  the  issue  of 
miner  participation  were  scheduled  for 
August  12  and  14, 1980,  and  were 
announced  in  the  Federal  Register  of 
June  10, 1980  (45  FR  39310).  The 
rulemaking  record  for  the  miner 
participation  proposals  alone  remained 
open  until  August  29. 1980.  A  separate 
final  rule  concerning  miner  participation 
in  the  sampling  program  will  be 
published  at  a  later  date. 

Four  public  hearings  on  the  proposed 
rules  for  Parts  71  and  90  were  conducted 
as  originally  scheduled  on  June  3  and  5. 
1980.  Interested  persons  were  given  until 
June  20, 1980,  to  submit  written 
comments,  suggestions  and  objections  to 
the  proposals  for  Parts  71  and  90.  This 
deadline  was  later  extended  to  July  7, 
1980,  by  notice  give  in  the  Federal 
Register  of  June  24. 1980  (45  FR  42333). 
The  final  rule  for  Part  71  is  also 
published  in  today’s  Federal  Register. 

II.  Summary  of  the  Rule 

A.  Part  90  Miners 

Section  203(a)  of  the  Act  requires  the 
operator  of  an  underground  coal  mine  to 
cooperate  with  the  Secretary  of  Health 
and  Human  Services  (HHS)  in  making 
available  to  each  underground  coal 
miner  the  opportunity  to  have  chest 
X-rays  to  detect  the  development  of 
pneumoconiosis.  This  medical  screening 
program  is  administered  by  the  National 
Institute  for  Occupational  Safety  and 
Health  (NIOSH)  of  the  Department  of 
Health  and  Human  Services.  Once  the 
X-rays  are  read  and  classified  in  a 
manner  prescribed  by  the  Secretary  of 
HHS,  the  miner  receives  notification  of 
the  interpretation  of  the  medical  finding 
along  with  a  letter  from  MSHA  advising 
the  miner  of  his  or  her  rights.  Under  this 
rule,  if  the  medical  finding  reported  by 
the  Secretary  of  HHS  shows  evidence  of 
the  development  of  pneumoconiosis,  a 
miner  employed  at  an  underground  mine 
or  at  a  surface  work  area  of  an 
underground  mine  will  be  given  the 
option  to  work  in  an  area  of  a  mine 
where  the  average  concentration  of 
respirable  dust  in  the  mine  atmosphere 
during  each  shift  to  which  that  miner  is 
exposed  will  not  exceed  1.0  mg/m®  of 
air.  A  miner  who  exercises  the  option 
under  this  new  rule  will  be  referred  to  as 
a  Part  90  miner. 

When  an  eligible  miner  exercises  the 
option  to  become  a  Part  90  miner  for  the 
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first  time,  the  miner  must  inform  MSHA 
by  signing,  dating  and  mailing  the 
Exercise  of  Option  Form  provided.  This 
requirement  also  applies  to  miners  who 
were  found  eligible  under  the  old  section 
203(b)  program,  but  who  never  exercised 
the  section  203(b)  option,  and  now  for 
the  first  time  wish  to  exercise  the  option 
under  this  new  Part  90.  Once  the  option 
is  exercised,  the  miner  will  receive 
protections  with  respect  to  lower 
respirable  dust  standards,  retention  of 
previous  pay  rate,  future  actual  wage 
increases,  and  position  and  shift 
protection. 

Any  miner,  who  exercised  the  old 
section  203(b)  option,  then  later  either 
waived  the  option  or  stopped  working  at 
an  underground  coal  mine  and  returns  to 
work  at  an  underground  coal  mine  or  at 
a  surface  work  area  of  an  underground 
coal  mine,  may  re-exercise  the  option  to 
work  in  a  low  dust  area  of  a  mine  by 
sending  a  written  request  to  MSHA. 

This  right  to  re-exercise  the  Part  90 
option  also  applies  to  Part  90  miners 
who  in  the  future  either  waive  the  option 
or  terminate  employment  at  one  mine 
and  then  return  to  work  in  an 
underground  coal  mine  or  at  a  surface 
work  area  of  an  underground  coal  mine. 

A  miner  who  is  a  section  203(b)  miner 
on  the  date  this  rule  becomes  effective 
will  automatically  be  considered  by 
MSHA  to  be  a  Part  90  miner  entitled  to 
all  rights  under  this  part  and  will  not 
have  to  send  any  notification  to  MSHA. 
Similarly,  any  Part  90  miner  who  is 
transferred  by  the  operator  to  a  position 
at  another  coal  mine,  even  if  a  surface 
coal  mine,  will  remain  a  Part  90  miner  in 
his  or  her  new  position. 

B.  Respirable  Dust  Standards 

The  fundamental  requirement  of  this 
new  rule  is  that  operators  are  required 
to  continuously  maintain  the  average 
concentration  of  respirable  dust  in  the 
mine  atmosphere  during  each  shift  to 
which  each  Part  90  miner  is  exposed  at 
or  below  1.0  mg/m®  of  air.  It  should  be 
noted,  however,  that  the  presence  of 
quartz  in  the  mine  atmosphere  could 
result  in  a  respirable  dust  standard  set 
below  1.0  mg/m®  of  air. 

Under  this  rule,  twenty  days  after  the 
operator  receives  a  letter  of  notification 
from  MSHA  that  a  Part  90  miner  is 
employed  at  the  underground  coal  mine 
or  at  a  surface  work  area  of  the 
underground  coal  mine,  the  operator  is 
required  to  continuously  maintain  the 
average  concentration  of  respirable  dust 
in  the  mine  atmosphere  during  each  shift 
to  which  that  miner  is  exposed  at  or 
below  1.0  mg/m®  of  air.  In  instances 
where  the  miner  is  already  working  in 
an  atmosphere  which  complies  with  the 
1.0  mg/m®  standard,  there  will  be  no 


need  to  lower  the  dust  concentration  or 
to  transfer  the  Part  90  miner  to  another 
position.  The  rule  requires  that  the 
operator  either  implement  control 
measures  to  lower  the  concentration  of 
respirable  dust  in  the  position  currently 
held  by  the  affected  miner  to  meet  the 
1.0  mg/m®  standard,  or  transfer  the  Part 
90  miner  to  an  area  of  a  mine  where  that 
miner  will  not  be  exposed  to  an  average 
concentration  of  respirable  dust  which 
exceeds  1.0  mg/m®  of  air.  If,  after  the 
20th  day  after  notification  from  MSHA 
that  a  Part  90  miner  is  employed  at  the 
mine,  the  average  concentration  of 
respirable  dust  in  the  mine  atmosphere 
to  which  this  miner  is  exposed  exceeds 
1.0  mg/m®  of  air,  the  standard  will  be 
violated. 

Once  an  operator  is  notified  by 
MSHA  that  a  Part  90  miner  is  en^ployed 
at  the  mine,  the  operator  is  given  20 
calendar  days  to  notify  the  District 
Manager  in  writing  of  the  job  to  which 
the  Part  90  miner  will  be  assigned  on  the 
twenty-first  calendar  day.  This  notice 
shall  specify  the  occupation  and,  if 
applicable,  the  mechanized  mining  unit 
associated  with  the  work  assignment. 

The  respirable  dust  standards  are 
based  on  measurements  with  an  MRE 
instrument  (gravimetric  sampling  device 
with  four  channel  horizontal  elutriator). 
Therefore,  when  an  approved  sampling 
device  is  used  for  sampling,  the 
concentration  of  respirable  dust 
measured  with  the  approved  device  will 
be  converted  by  MSHA  to  an  equivalent 
concentration  of  respirable  dust  as  if 
measured  with  an  MRE  instrument.  This 
conversion  is  accomplished  by 
multiplying  the  concentration  of 
respirable  dust  measured  with  the 
approved  sampling  device  by  the 
constant  factor  prescribed  by  the 
Secretary  for  that  approved  sampling 
device. 

C.  Transfer  of  the  Part  90  Miner 

Operators  may  choose  to  comply  with 
the  applicable  respirable  dust  standard 
by  transferring  the  affected  Part  90 
miner  to  a  position  in  a  low  dust  area  of 
a  mine.  Under  this  rule,  a  transfer  is  any 
change  in  the  work  assignment  of  a  Part 
90  miner,  and  includes  (1)  any  change  in 
occupation  code  of  a  Part  90  miner;  (2) 
any  movement  of  a  Part  90  miner  to  or 
from  a  mechanized  mining  unit;  or  (3) 
any  assignment  of  a  Part  90  miner  to  the 
same  occupation  in  a  different  location 
at  the  mine.  If,  at  any  time,  a  Part  90 
miner  is  transferred  because  the  average 
concentration  of  respirable  dust  has 
exceeded  permissible  levels,  the 
operator  will  be  restricted  in  the  choice 
of  jobs  to  which  the  Part  90  miner  may 
be  assigned.  This  includes  transfers 
which  are  a  result  of:  (1)  exercising  the 


Part  90  optiom  or  (2)  excessive 
respirable  dust  concentration  in  the  Part 
90  miner's  job  after  initial  compliance 
with  the  respirable  dust  standard. 

Under  this  rule,  at  any  time  an 
operator  transfers  a  Part  90  miner  in 
order  to  meet  the  respirable  dust 
standard,  the  operator  is  required  to 
assign  the  miner  to  an  existing  job  at  the 
same  coal  mine  on  the  same  shift  or 
shift  rotation  as  the  job  held  by  the 
miner  immediately  before  the  transfer.  If 
the  Part  90  miner  agrees  in  writing, 
however,  an  operator  may  transfer  the 
miner  to  another  coal  mine,  a  newly- 
created  position  or  a  position  on  a 
different  shift  or  shift  rotation  which 
meets  the  respirable  dust  standard.  The 
operator  may  transfer  a  Part  90  miner 
without  regard  to  these  job  and  shift 
limitations  if  the  respirable  dust 
concentration  in  the  position  of  the  Part 
90  miner  complies  with  the  dust 
standard,  but  circumstances  require 
changes  in  job  assignments  at  the  mine. 
Reductions  in  workforce  or  changes  in 
operational  methods  at  the  mine  may  be 
the  most  likely  situations  which  would 
affect  job  assignments.  Any  such 
transferred  Part  90  miner  would  still  be 
protected  by  all  other  provisions  under 
this  Part. 

If  an  operator  desires  to  transfer  a 
Part  90  miner  after  initially  complying 
with  the  respirable  dust  standard,  the 
operator  may  do  so  only  after  giving  the 
District  Manager  written  notice  of  the 
transfer  and  the  date  on  which  it  is  to  be 
effective. 

D.  Compensation  of  the  Part  90  Miner 

When  a  miner  has  exercised  the  Part 
90  option  or  when  a  Part  90  miner  is 
transferred,  the  miner  will  retain  at  least 
the  previous  hourly  rate  of  pay  and 
subsequently,  will  receive  actual  pay 
increases  applicable  to  the  assigned 
work  classification.  For  example,  if  a 
Part  90  miner  is  transferred  from  a  $6.00 
per  hour  job  to  a  $5.00  per  hour  job,  the 
operator  must  continue  to  pay  the  Part 
90  miner  at  least  $6.00  per  hour.  If  the 
pay  rate  at  the  new  work  classification 
is  increased  to  $5.30  per  hour,  the 
operator  must  pay  the  Part  90  miner  at 
least  $6.30  per  hour. 

Similarly,  economic  protection  is 
afforded  a  miner  who  exercises  the  Part 
90  option  after  working  at  a  temporary 
assignment.  A  miner  temporarily 
employed  at  a  job  which  is  not  the 
miner’s  regular  work  classification  for  a 
period  of  two  months  or  more  before 
exercising  the  Part  90  option  will  be  paid 
the  higher  of  the  two  rates  once  the 
option  is  exercised.  If  the  temporary 
assignment  is  for  less  than  two  months,  • 
the  operator  must  pay  the  Part  90  miner 
at  least  the  regular  work  classification 
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rate  regardless  of  the  previous 
temporary  wage  rate. 

A  miner  who  is  a  section  203(b)  miner 
on  January  31, 1981,  will  retain  the  rate 
of  pay  which  the  miner  is  required  to 
receive  under  the  old  section  203(b] 
program  on  the  effective  date  of  this 
new  Part  90.  Any  future  pay  increases 
applicable  to  the  miner’s  work 
classiHcation  must  be  paid  to  the  miner. 

There  have  been  occasions  where  a 
miner  has  exercised  the  option  to  work 
in  a  low  dust  area  of  the  mine  but  HHS 
discovered  that  due  to  a  mistake  there 
was  not  sufficient  evidence  of  the 
development  of  pneumoconiosis  to 
warrant  the  miner’s  eligibility  to 
exercise  the  option.  Under  this  rule,  a 
transferred  Part  90  miner  who  receives 
notification  of  ineligibility  will  remain  in 
his  or  her  current  position  at  the 
applicable  rate  of  pay  received  under 
Part  90  until  one  of  two  situations 
occurs.  First,  the  affected  miner  and 
operator  may  agree  in  writing  that  the 
miner  will  be  assigned  to  a  different 
position  or  will  remain  in  the  current 
position.  Upon  assignment  to  the  agreed- 
upon  position,  the  miner  will  be 
compensated  at  not  less  than  the  regular 
rate  of  pay  for  the  agreed-upon  work 
assignment  and  Part  90  protections  will 
terminate.  Second,  if  a  position  at  the 
same  coal  mine  both  in  the  same 
occupation  and  on  the  same  shift  in 
which  the  miner  was  employed 
immediately  before  exercising  the  Part 
90  option  becomes  available,  the 
operator  is  required  to  offer  this  position 
to  the  affected  miner,  unless  the 
operator  and  the  miner  have  previously 
agreed  upon  another  work  assignment. 
The  miner  will  then  have  15  days  within 
which  to  accept  or  reject  the  available 
position.  If  the  miner  accepts  the 
available  position,  the  operator  will  be 
required  to  implement  the  reassignment 
and  compensate  the  miner  at  not  less 
than  the  regular  rate  of  pay  for  the  new 
work  assignment.  A  miner’s  failure  to 
act  on  the  operator’s  offer  of  the 
available  position  within  15  days  will 
operate  as  a  rejection  of  the  offer. 

E.  Wai ver  of  Part  90  Rights 

After  the  option  to  work  in  a  low  dust 
area  of  the  mine  has  been  exercised,  a 
Part  90  miner  may  waive  Part  90  rights 
in  three  ways;  (1)  by  written  notification 
to  this  effect  to  the  Chief,  Division  of 
Health,  Coal  Mine  Safety  and  Health, 
MSHA;  (2)  by  the  application  for  and 
acceptance  of  employment  in  an  area  of 
a  mine  which  the  miner  knows  exceeds 
the  1.0  mg/m^  respirable  dust  standard 
or  the  standard  established  by  §  90.101; 
or  (3)  by  refusing  to  accept  another 
position  at  the  same  coal  mine  offered 
by  the  operator  which  meets  both  the 


applicable  respirable  dust  standard  and 
the  shift  requirements  of  §  90.102(a) 
after  dust  sampling  in  his  or  her  position 
shows  that  the  average  respirable  dust 
concentration  has  exceeded  the 
respirable  dust  standard.  If  any  doubt 
exists,  MSHA  may  investigate  to 
determine  whether  the  miner’s  waiver 
was  voluntary.  Once  rights  are  waived, 
the  Part  90  miner’s  name  will  be 
removed  from  MSHA’s  active  list  of 
miners  who  have  rights  under  Part  90. 
Any  eligible  miner  may  reactivate  his  or 
her  Part  90  status  by  re-exercising  the 
Part  90  option  at  any  time  and 
thereafter,  receive  full  protection  under 
this  rule  from  the  date  of  the  re-exercise. 
When  a  waiver  occurs  because  a  Part  90 
miner  either  accepts  another  position 
with  a  respirable  dust  concentration 
greater  than  1.0  mg/m®  or  the  limit 
established  by  §  90.101,  or  because  the 
miner  refuses  to  accept  another  job  at 
the  same  coal  mine  which  complies  with 
the  provisions  of  this  rule  after  sampling 
results  show  excessive  dust  levels  in  his 
or  her  position,  the  operator  will  be 
required  under  §  90.220  to  report  this 
waiver  to  MSHA. 

F.  Sampling  of  Part  90  Miners 

Provisions  for  certiffed  persons, 
maintenance,  calibration,  operation  and 
air  flowrate  for  sampling  devices  are 
identical  to  corresponding  provisions  in 
the  final  rules  for  Parts  70  and  71.  For  a 
complete  discussion  of  these  particular 
provisions,  see  the  Supplementary 
Information  discussion  for  Part  71 
published  in  today’s  Federal  Register 
and  the  Supplementary  Information 
discussion  for  Part  70  published  in  the 
Federal  Register  of  April  8, 1980  (45  FR 
23990). 

Similar  to  sampling  provisions  of 
Parts  70  and  71,  ffiis  Part  90  requires 
each  operator  to  collect  respirable  dust 
samples  for  each  Part  90  miner  at 
bimonthly  intervals  and  submit  the 
samples  to  MSHA  for  analysis  to 
determine  compliance  with  the 
applicable  respirable  dust  standard. 
However,  various  provisions  of  the 
respirable  dust  sampling  requirements 
under  Part  90  differ  significantly  from 
current  practices  and  from  sampling 
procedures  under  Parts  70  and  71.  Under 
this  rule,  after  a  miner  has  exercised  the 
option  to  work  in  a  low  dust  area, 

MSHA  will  notify  the  operator  that  a 
Part  90  miner  is  employed  at  the  mine. 
The  operator  will  then  have  20  days  to 
assure  that  the  miner  is  working  in  an 
area  of  a  mine  where  the  average 
concentration  of  respirable  dust  in  the 
mine  atmosphere  during  each  shift  to 
which  the  Part  90  miner  is  exposed  does 
not  exceed  1.0  mg/m*.  Within  an 
additional  15-day  period,  the  operator  is 


required  to  take  five  valid  respirable 
dust  samples  upon  which  MSHA  will 
determine  compliance  with  the 
respirable  dust  standard.  If  the  results  of 
these  five  samples  show  compliance 
with  the  respirable  dust  standard,  the 
operator  will  begin  a  bimonthly 
schedule  of  sampling  with  the  next 
bimonthly  period  as  set  forth  in  the  rule. 
If  the  results  of  the  five  samples  show 
noncompliance  with  the  respirable  dust 
standard,  the  operator  will  be  cited  for  a 
violation. 

Two  other  situations  dictate  collection 
of  an  additional  five  valid  respirable 
dust  samples  vvithin  15  calendar  days 
after  notification  to  the  operator.  When 
a  respirable  dust  sample  taken  for  a  Part 
90  miner  during  a  bimonthly  period 
exceeds  the  1.0  mg/m®  respirable  dust 
standard  or  the  respirable  dust  standard 
established  by  |  90.101,  the  operator  will 
be  required  to  submit  an  additional  five 
valid  respirable  dust  samples  for  the 
affected  Part  90  miner.  If  the  results  of 
these  five  samples  show  noncompliance 
with  the  respirable  dust  standard,  the 
operator  will  be  cited  for  a  violation, 
and  the  abatement  process  must  begin. 
After  initial  compliance  with  the 
respirable  dust  standard,  if  any  transfer 
of  a  Part  90  miner  occurs,  the  operator 
will  be  required  to  take  five  valid 
respirable  dust  samples  upon  which 
MSHA  will  determine  compliance  with 
the  respirable  dust  standard. 

Whenever  a  citation  is  issued  for 
violation  of  the  respirable  dust  standard, 
abatement  samples  will  be  collected  on 
the  affected  Part  90  miner,  but  bimonthly 
sampling  under  §  90.208  for  that  miner 
will  cease  until  the  violation  is  abated. 
During  the  time  fixed  for  abatement  of 
such  violation,  the  operator  will  be 
required  to  take  corrective  action  and 
take  an  additional  five  valid  respirable 
dust  samples  for  the  affected  Part  90 
miner.  Whether  the  violation  has  been 
abated  will  be  determined  on  the  basis 
of  the  first  five  valid  respirable  dust 
samples  submitted  during  the 
reasonable  time  granted  to  abate  the 
violation.  Upon  abatement  of  the 
violation,  bimonthly  sampling  of  the  Part 
90  miner  must  resume. 

The  new  Part  90  also  specifies  general 
sampling  requirements  in  the  collection 
of  respirable  dust  samples.  All 
respirable  dust  samples  collected  by 
operators  are  required  to  be  collected 
with  a  sampling  device  approved  by  the 
Secretary  of  Labor  and  the  Secretary  of 
HHS  under  Part  74  of  Title  30,  Code  of 
Federal  Regulations.  Samples  are  to  be 
taken  while  the  Part  90  miner  is 
performing  normal  work  duties.  The 
sampling  device  may  be  worn  by  the 
Part  90  miner,  or  it  may  be  placed  at 
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specified  locations  near  the  miner’s  job. 
Moreover,  the  sampling  device  is 
required  to  operate  while  worn  or 
carried  to  and  from  the  Part  90  miner’s 
job  and  to  operate  during  the  entire  shift 
or  for  8  hours,  whichever  time  is  less.  If 
requested  by  the  District  Manager,  the 
operator  must  provide  the  date  on  which 
collection  of  respirable  dust  samples  is 
scheduled  to  begin.  Any  change  in  the 
sampling  status  of  a  Part  90  miner, 
including  interruptions  in  or  renewal  of 
sampling,  must  be  reported  in  writing  by 
the  operator  to  a  designated  MSHA 
district  office  within  three  working  days 
after  the  change  in  status  occurs. 

To  satisfy  the  sampling  requirements 
of  the  rule,  operators  are  required  to 
take  “valid  respirable  dust  samples.’’ 
These  are  defined  in  the  rule  as 
respirable  dust  samples  collected  and 
submitted  as  required  by  this  part,  and 
not  voided  by  MSHA.  Voided  or  invalid 
samples  will  not  satisfy  the  sampling 
requirements  and  operators  will  be 
required  to  collect  and  submit  additional 
samples.  Failure  to  take  the  required 
number  of  valid  respirable  dust  samples 
under  §  90.201,  §  90.207,  and  §  90.208 
will  constitute  a  violation. 

Consequently,  it  is  advantageous  for 
operators  to  collect  and  submit  the 
samples  required  for  each  bimonthly 
period  during  the  first  month  of  each 
bimonthy  period.  This  allows  ample 
opportunity  to  collect  and  submit 
additional  samples  if  necessary. 
Respirable  dust  samples  received  by 
MSHA  in  excess  of  the  number  required 
by  this  part  will  be  considered  invalid 
samples. 

G.  Transmittal  and  Analysis  of  Samples. 

After  the  end  of  a  sampling  shift  the 
operator  is  required  to  transmit  all 
samples  collected  to  MSHA  within  24 
hours.  Under  the  rule  all  respirable  dust 
samples  collected  by  an  operator  are 
deemed  to  be  taken  to  fulfill  the 
sampling  requirements  of  Parts  70,  71  or 
90  of  Title  30,  Code  of  Federal 
Regulations,  unless  the  operator 
declared  in  writing  to  the  District 
Manager  prior  to  the  intended  sampling 
shift  that  the  sampling  filter  cassettes 
were  to  be  used  for  other  purposes. 
Therefore,  absent  such  a  written 
declaration  by  the  operator  to  the 
District  Manager,  all  respirable  dust 
samples  collected  by  an  operator  are 
required  under  the  rule  to  be  submitted 
to  MSHA  within  24  hours  after  the  end 
of  the  sampling  shift. 

Each  sample  transmitted  by  operators 
to  MSHA  is  required  to  be  accompanied 
by  the  appropriate  completed  dust  data 
card.  Data  cards  will  be  provided  by  the 
filter  cassette  manufacturer  and  each 
card  will  have  an  identiHcation  number 


corresponding  with  the  filter  cassette  for 
which  is  was  provided.  All  dust  data 
cards  submitted  to'MSHA  are  required 
to  be  completed  and  signed  by  a  person 
certified  under  this  rule  to  collect 
samples  and  include  that  person’s 
certification  number.  Persons  certified 
under  Part  70  or  71  may  also  perform  the 
duties  of  a  certified  person  under  this 
part  without  further  certification. 

Upon  receipt,  MSHA  will  analyze 
samples  submitted  by  operators  as 
quickly  as  practicable.  Following  this 
analysis  MSHA  will  provide  the 
operator  with  a  respirable  dust  sample 
data  report.  The  data  report  will  include 
identification  of  the  mine  and 
mechanized  mining  units,  if  any,  from 
which  the  samples  were  taken:  the 
concentration  of  respirable  dust  for  each 
valid  respirable  dust  sample;  the 
occupation  codes;  the  social  security 
number  of  the  Part  90  miner;  and  the 
reason  for  voiding  any  samples.  Upon 
receipt,  the  operator  is  required  to 
provide  a  copy  of  this  report  to  the  Part 
90  miner,  but  is  prohibited  from  posting 
the  original  or  a  copy  of  this  report  on 
the  mine  bulletin  board. 

H.  Respirable  Dust  Control  Plans 

When  an  operator  has  been  cited  for  a 
violation  of  the  respirable  dust  standard, 
the  operator  must  choose  one  of  two 
courses  of  remedial  action  to  abate  the 
violation:  either  to  transfer  the  affected 
Part  90  miner  to  a  different  position 
which  meets  the  dust  standard;  or,  to 
reduce  the  average  concentration  of 
respirable  dust  in  the  position  of  the 
Part  90  miner  to  meet  the  applicable 
dust  standard.  If  the  operator  reduces 
the  respirable  dust  level  in  the  Part  90 
miner’s  job  to  abate  the  violation,  rather 
than  transfer  the  miner,  the  operator 
must  submit  a  written  respirable  dust 
control  plan  for  the  Part  90  miner.  The 
plan  must  be  submitted  to  the  District 
Manager  within  15  calendar  days  after 
termination  of  the  citation.  For  purposes 
of  approval,  tht'  plan  must  be  adequate 
to  continuously  maintain  compliance 
with  the  dust  standard  for  the  Part  90 
miner.  In  addition,  the  rule  requires  that 
other  pertinent  information  be  contained 
in  the  respirable  dust  control  plan.  This 
includes  a  detailed  description  of  the 
specific  respirable  dust  control 
measures  designed  by  the  operator,  and 
the  specific  time,  place,  and  manner  that 
the  control  measures  will  be  used. 
Failure  to  follow  the  respirable  dust 
control  plan  will  constitute  a  violation. 
Each  operator  is  required  to  provide 
each  Part  90  miner  with  a  copy  of  the 
current  approved  respirable  dust  control 
plan  for  that  Part  90  miner.  Neither  the 
original  nor  a  copy  of  the  plan  may  be 
posted  on  the  mine  bulletin  board. 


III.  Discussion  of  Major  Issues 

General 

Pneumoconiosis  is  a  chronic  dust 
disease  of  the  lung  which  may  result  in 
pulmonary  impairment,  respiratory 
disability,  and  death.  Once  contracted, 
the  disease  is  irreversible. 

In  enacting  section  203(b)  of  the  Act, 
Congress  recognized  that  human 
suffering,  including  individual  and 
societal  costs,  result  from  the  continued 
exposure  of  miners  with 
pneumoconiosis  to  high  levels  of 
respirable  dust.  To  protect  miners  who 
have  evidence  of  pneumoconiosis  but 
who  may  desire  or  find  it  necessary  to 
remain  working  at  coal  mines.  Congress 
sought  to  minimize  the  risk  that  further 
health  impairment  would  occur. 

However,  MSHA  data  show  that  of 
miners  who  have  qualified  for  the  option 
to  transfer  under  section  203(b),  only  a 
small  percentage  have  exercised  their 
rights.  Testimony  and  written  comments 
indicated  that  major  barriers  existed 
under  the  old  program,  thereby 
discouraging  miners  from  exercising 
their  option.  Reluctance  to  participate  in 
the  transfer  program  was  attributable  to 
significant  sacrifices  which  miners 
perceived  were  a  result  of  exercising 
their  option.  The  203(b)  transfer  program 
has  proven  to  be  only  partially  effective 
in  carrying  out  the  intention  of  Congress 
in  enacting  the  provision. 

Under*the  Federal  Mine  Safety  and 
Health  Act  of  1977,  MSHA  is  obligated 
to  develop  new  health  standards  to 
improve  the  protection  of  the  nation’s 
miners.  In  this  case,  MSHA  is  achieving 
that  objective  by  improving  the  interim 
mandatory  health  provisions  of  section 
203(b),  specifically,  by  providing 
incentives  to  increase  participation  in 
the  Part  90  program.  To  remedy 
inadequacies  in  the  old  section  203(b) 
program,  this  rule  provides  eligible 
miners  with  significant  additional 
protections  against  fears  about  job 
security,  adverse  economic 
consequences,  undesirable  working 
hours,  wages  and  work  assignments. 

As  an  alternative  method  of  improving 
the  health  protection  of  miners.  MSHA 
considered  the  appropriateness  of 
providing  for  the  mandatory  transfer  of 
miners  who  have  evidence  of 
pneumoconiosis.  However,  MSHA 
received  several  comments  from  labor 
and  industry  representatives  expressing 
unanimous  opposition  to  any  mandatory 
transfer  provisions.  Commenters  felt 
that  a  mandatory  transfer  program 
would:  create  severe  enforcement 
problems;  create  hostility  towards  the 
program,  resulting  in  possible  work 
stoppages;  create  distrust  of  MSHA; 
violate  the  confidentiality  of  the  X-ray 
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program  by  revealing  information  about 
a  miner’s  medical  condition;  and 
decrease  participation  in  the  NIOSH 
medical  surveillance  program,  depriving 
the  miners  of  information  about  their 
health  and  depriving  NIOSH  of 
important  epidemiological  data.  In  view 
of  the  possible  problems  with  a 
mandatory  transfer  provision,  the  rule 
retains  the  option  to  exercise  Part  90 
rights  and  is  intended  to  encourage  more 
miners  to  exercise  the  option.  However, 
MSHA  wilt  monitor  participation  rates 
over  the  next  three  years,  and  if  the 
number  of  miners  exercising  the  Part  90 
option  does  not  substantially  increase, 
MSHA  will  reconsider  the 
appropriateness  of  a  mandatory  transfer 
program. 

Section  90.3,  Part  90  option;  notice  of 
eligibility:  exercise  of  option 

During  the  course  of  the  comment 
period,  several  issues  were  raised 
concerning  which  miners  should  qualify 
for  coverage  under  Part  90.  Some 
commenters  supported  while  others 
opposed  extension  of  the  X-ray  program 
administered  by  NIOSH  to  include 
surface  miners.  Several  requests  were 
also  made  to  expand  medical  criteria 
used  as  evidence  for  determining  the 
existence  of  pneumoconiosis  by 
accepting  other  medically-approved 
diagnostic  tests  in  addition  to  X-ray 
evidence.  In  addition,  some  commenters 
requested  that  all  surface  coal  miners 
who  have  evidence  of  pneumoconiosis 
be  afforded  the  opportunity  to  exercise 
the  Part  90  option. 

Pursuant  to  section  203(a]  of  the  Act 
and  to  regulations  promulgated  by  HHS 
under  42  CFR  Part  37,  the  current  X-ray 
program  is  limited  to  coal  miners  who 
are  employed  at  underground  coal 
mines.  The  medical  criteria  and  tests 
used  in  diagnosing  pneumoconiosis  are 
also  governed  by  these  regulations.  As 
originally  proposed,  this  new  Part  90 
was  limited  to  miners  employed  at 
underground  coal  mines  who  have 
evidence  of  pneumoconiosis.  While 
MSHA  recognizes  that  under  section 
101,  the  Secretary  of  Labor  has  the 
authority  to  expand  the  scope  of  Part  90 
beyond  the  specific  provisions  of  section 
203  of  the  Act,  the  regulation  proposed 
by  MSHA  did  not  contain  any  changes 
involving  the  extension  of  the  X-ray 
program  or  of  the  Part  90  option  to 
surface  coal  miners  or  the  expansion  of 
the  medical  criteria.  These  issues  are  so 
fundamentally  different  than  what  was 
proposed  that  no  changes  concerning 
these  subjects  are  made  in  this  final 
rule.  In  the  interests  of  fairness  to  all 
persons  who  might  be  affected  by 
changes  of  this  nature  and  to  assure  that 
there  is  a  full  opportunity  to  address  the 


issues  involved,  MSHA  will,  in 
cooperation  with  NIOSH,  develop  a 
proposed  rule  which  will  specifically 
address  surface  miners  and  medical 
criteria. 

However,  this  rule  does  make  it  clear 
that  any  miner  employed  at  an 
underground  coal  mine  or  at  a  surface 
work  area  of  an  underground  coal  mine 
who,  in  the  judgment  of  the  Secretary  of 
HHS,  has  evidence  of  the  development 
of  pneumoconiosis  shall  be  afforded  the 
Part  90  option  and  all  rights  accruing 
under  this  Part,  In  addition,  any  miner 
employed  at  an  underground  coal  mine 
or  at  a  surface  work  area  of  an 
underground  coal  mine  who  was_  eligible 
to  exercise  the  option  to  transfer  under 
the  section  203(b]  program  may  exercise 
the  option  under  this  new  Part  90  and  be 
entitled  to  all  rights  under  this  Part. 

Furthermore,  it  has  come  to  MSHA’s 
attention  that  underground  coal  miners 
who  exercised  their  option  to  transfer 
under  the  old  program  were  sometimes 
moved  by  the  operator  to  surface  jobs  at 
the  underground  mine  and  removed 
from  the  protections  of  the  section 
203(b}  program.  In  addition,  section 
203(b)  miners  who  were  transferred  by 
the  operator  to  jobs  at  surface  coal 
mines  were  not  protected  under  the 
section  203(b)  program.  In  certain  cases, 
this  may  have  meant  that  affected 
miners  were  not  sampled  thereafter  for 
respirable  dust  exposure.  MSHA 
believes  that  if  a  miner  is  identified  as 
having  a  sufficient  degree  of 
pneumoconiosis  to  warrant  respirable 
dust  protection,  periodic  sampling  of  the 
miner  is  required  to  assure  that 
permissible  dust  levels  are  maintained. 
Although  the  incidence  of 
pneumoconiosis  among  miners  in 
surface  occupations  is  thought  to  be  less 
than  that  of  underground  miners,  dust 
levels  in  certain  surface  jobs,  for 
example,  at  cleaning  and  preparation 
plants,  may  frequently  exceed  average 
respirable  dust  concentrations  of  1.0 
mg/m®.  Accordingly,  under  this  rule,  any 
Part  90  miner  who  is  transferred  by  the 
operator  to  any  surface  position, 
including  positions  at  surface  coal 
mines,  remains  a  Part  90  miner  in  the 
new  surface  job  and  is  entitled  to  all 
Part  90  protections. 

Representatives  of  mine  operators 
commented  that  a  review  system  should 
be  established  to  allow  operators  to 
challenge  the  determination  that  a  miner 
has  evidence  of  the  development  of 
pneumoconiosis.  It  was  noted  that  a 
significant  percentage  of  results  from 
Round  Two  of  the  NIOSH  X-ray 
program  apparently  showed  disease 
regression.  NIOSH  addressed  this 
problem  of  false  positive  interpretations 


in  the  reading  of  X-ray  results  in  the 
recent  amendment  to  42  CFR  Part  37.7 
(44  FR  23084,  23085,  April  18, 1979). 
According  to  NIOSH,  other  revisions  to 
Part  37,  43  FR  33713  (August  1, 1978),  set 
forth  the  procedures  for  making, 
classifying,  and  submitting  coal  miners’ 
examinations  in  all  future  rounds  and 
includes  provisions  to  safeguard  against 
false  positive  interpretations.  Under  the 
NIOSH  rule,  all  final  interpretations  for 
pneumoconiosis  are  based  on  agreement 
between  two  physicians.  Further 
interpretations  are  available  if  a  miner 
requests  a  reevaluation  or  if  a  coal  mine 
operator  requests  NIOSH  to  review  the 
medical  findings  of  the  most  recent 
examination  of  a  miner.  NIOSH  is 
satisified  that  these  procedures 
adequately  assure  that  X-rays  are 
classified  accurately.  Accordingly,  this 
final  rule  does  not  contain  a  review 
system  for  operators  to  challenge  X-ray 
results. 

A  few  commenters  claimed  that  the 
letter  which  notifies  a  miner  of  his  or  her 
eligibility  to  exercise  the  Part  90  option 
should  contain  information  concerning 
the  level  of  respirable  dust  at  the 
miner’s  current  job.  It  was  argued  that, 
without  this  data,  a  miner  will  not  be 
able  to  make  an  informed  choice  as  to 
whether  to  exercise  the  option.  It  was 
also  stated  that  to  preserve 
confidentiality  of  the  X-ray  results  of  the 
miner,  the  eligible  miner  should  not  be 
required  to  exercise  the  option,  resulting 
in  notification  to  the  operator  of  "the 
miner’s  medical  condition,  before 
knowing  the  level  of  respirable  dust  in 
his  or  her  present  job.  Labor 
representatives  feared  that  miners 
already  working  in  atmospheres  of  1.0 
mg/m®  or  less  who  exercise  their  rights 
would  be  subject  to  retaliation  by  thoir 
employers. 

MSHA  believes  that  an  eligible  miner 
will  have  access  to  various  sources  of 
information  which  will  indicate  the  level 
of  respirable  dust  at  his  or  her  job. 

Under  Parts  70  and  71,  the  operator  is 
required  to  post  for  at  least  31  days  on 
the  mine  bulletin  board  results  of 
bimonthly  respirable  dust  samples  from 
designated  occupations  in  each 
mechanized  mining  unit  and  from  each 
designated  area  in  underground  coal 
mines,  and  from  each  designated  work 
position  at  surface  work  areas  of 
underground  coal  mines.  Although  this 
may  not  mean  that  a  sample  was  taken 
at  the  eligible  miner’s  job,  it  will 
indicate  the  respirable  dust  level  in  the 
dustiest  areas  of  the  mine.  In  addition, 
representatives  of  miners  may  request 
from  the  District  Manager  the  operator’s 
ventilation  and  dust  control  plans  which 
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have  been  submitted  under  §  75.316  and 
Part  71. 

Moreover,  a  miner  may  bring  a 
discrimination  action  under  section 
105(c)  of  the  Act  if  any  operator 
retaliates  against  a  miner  who  is  the 
subject  of  medical  evaluations  and 
potential  transfer  under  this  rule. 
Accordingly,  this  rule  does  not  require 
information  regarding  a  miner’s  dust 
exposure  be  provided  with  the  letter 
which  notifies  the  miner  of  eligibility. 

Based  on  comments  received  and  on 
existing  MSHA  policy,  a  section  was 
added  to  clarify  that  a  Part  90  miner 
who  terminates  employment  at  an 
underground  coal  mine  or  at  a  surface 
work  area  of  an  underground  coal  mine 
and  begins  employment  at  another 
underground  coal  mine  or  at  a  surface 
work  area  of  another  underground  coal 
mine  is  not  a  Part  90  miner  at  the  new 
mine  until  the  Part  90  option  is  re¬ 
exercised.  MSHA  will  notify  the 
operator  of  a  miner’s  status  as  a  Part  90 
miner  only  when  the  miner  elects  to 
exercise  the  option.  In  addition,  this  rule 
forbids  an  operator  to  require  from  a 
miner  a  copy  of  the  medical  information 
received  from  the  Secretary  of  Labor  or 
the  Secretary  of  HHS.  This  provision  is 
contained  in  the  old  section  203(b] 
program  and  is  added  to  the  final  rule 
because  MSHA  believes  that  it  is 
necessary  to  preserve  the  confidentiality 
of  the  results  of  a  miner’s  medical 
examinations. 

A  few  commenters  urged  that  a  miner 
be  required  to  exercise  the  Part  90 
option  within  a  specified  time  after 
receiving  the  notice  of  eligibility.  MSHA 
believes  that  limiting  the  time  within 
which  a  miner  must  exercise  the  option 
is  contrary  to  the  legislative  intent  of  the 
Act  and  to  the  welfare  of  a  miner  who 
shows  evidence  of  pneumoconiosis. 
Additionally,  any  time  restrictions 
placed  on  the  exercise  of  the  option 
would  make  it  less  likely  that  miners 
would  participate  in  the  program. 

Section  90.100,  Respirable  dust 
standard. 

'  The  final  rule  retains  the  mandatory 
respirable  dust  standard  for  Part  90 
miners  at  or  below  an  average 
concentration  of  1.0  mg/m®  of  air. 
Several  commenters  commended  MSHA 
for  specifying  that  a  Part  90  miner  may 
not  be  in  an  atmosphere  in  which  he  or 
she  is  exposed  to  respirable  dust  levels 
exceeding  1.0  mg/m®  of  air.  In  practical 
effect,  this  new  Part  90  does  not  change 
the  respirable  dust  standard  established 
by  the  Act.  Section  203(b)  of  the  Act 
provides  that  an  eligible  miner 
exercising  the  option  to  transfer  shall  be 
transferred  to  a  position  in  the  mine 
where  the  respirable  dust  in  the 


atmosphere  is  not  more  than  1.0  mg/m® 
"or  if  such  level  is  not  attainable  in  such 
mine,  to  a  position  in  such  mine  where 
the  concentration  of  respirable  dust  is 
the  lowest  attainable  below  2.0  mg/m®,’’ 
The  premise  of  this  final  rule  is  that  the 
1.0  mg/m®  respirable  dust  standard  is 
attainable  at  all  mines.  MSHA  believes 
that  the  improved  mandatory  health 
standard  of  1.0  mg/m®  as  set  forth  in 
this  rule  is  neither  burdensome  nor 
impracticable  for  mine  operators  to 
meet.  MSHA  has  no  evidence  suggesting 
that  it  would  not  be  feasible  for 
operators  to  comply  with  the  respirable 
dust  standard  in  Part  90. 

Under  this  rule,  20  days  after  the 
operator  receives  a  letter  of  notification 
from  MSHA  that  a  Part  90  miner  is 
employed  at  the  underground  coal  mine, 
the  operator  is  required  to  continuously 
maintain  the  average  concentration  of 
respirable  dust  in  the  mine  atmosphere 
to  which  that  miner  is  exposed  at  or 
below  1.0  mg/m®  of  air.  Although  the 
proposal,  which  was  supported  by 
several  commenters,  would  have 
required  that  corrective  action  be  taken 
within  15  days,  other  commenters 
representing  industry  stated  that  this  is 
an  insufficient  amount  of  time.  These 
commenters  felt  that  a  45-day  time 
period  is  necessary  to  accommodate 
ventilation  changes  and  respirable  dust 
control  measures.  In  addition,  they 
argued  that  in  some  cases  samples  will 
have  to  be  collected  in  a  new  position  to 
assure  compliance  and  new  work 
schedules  and  training  requirements  for 
Part  90  miners  and  for  miners  who  will 
replace  or  be  replaced  by  the 
transferred  Part  90  miner  will  have  to  be 
developed.  It  was  also  argued  that  30 
days  additional  exposure  to  respirable 
dust  would  subject  miners  to  minimal 
adverse  health  effects.  MSHA 
recognizes  that  in  some  instances,  a 
miner  who  has  exercised  the  Part  90 
option  will  already  be  working  in  an 
atmosphere  which  complies  with  the  1.0 
mg/m®  standard.  Thus,  there  will  be  no 
need  to  lower  the  dust  concentration  in 
that  position  or  to  reassign  the  miner. 
However,  in  cases  where  corrective 
action  is  required,  MSHA  believes  that 
increasing  the  15-day  period  to  20  days 
is  reasonable  and  provides  the  operator 
with  sufficient  time  within  which  to 
comply  with  provisions  under  this  part. 
MSHA’s  position  is  that  an  operator 
should  take  prompt  action  to  reduce  the 
length  of  time  miners  are  exposed  to 
excessive  dust  levels  and  to  determine 
what  measures  should  be  taken  in  order 
to  meet  obligations  under  Part  90. 
Moreover,  if  dust  control  measures  in 
the  position  of  the  Part  90  miner  are 
impracticable,  the  operator  should 


already  be  familiar  with  positions  in  the 
mine  in  which  compliance  with  the 
respirable  dust  standard  is  attainable. 

Section  90.101,  Respirable  dust  standard 
when  quartz  is  present. 

A  few  commenters  suggested  revision 
of  the  existing  standard  for  respirable 
dust  when  quartz  is  present.  Revision  of 
the  quartz  standard  was  not  included  in 
the  proposal  and  is  not  adopted  in  this 
final  rule.  NIOSH  recommended  a 
standard  of  50  micrograms  of  free 
crystalline  silica  per  cubic  meter  of  air. 
This  standard  would  require  the  average 
concentration  of  respirable  dust  to  be  • 
reduced  below  2.0  mg/m*  of  air  when 
the  free  silica  present  exceeded  .050 
milligrams  per  cubic  meter  of  air. 
Converted  to  an  MRE  equivalent,  this 
would  be  .070  milligrams  per  cubic 
meter  of  air. 

NIOSH’s  recommended  standard  was 
proposed  as  a  revision  to  30  CFR  Part  70 
(Respirable  dust  sampling  in 
underground  coal  mines)  (42  FR  59294). 

It  was  not  adopted,  however,  for  the 
reasons  discussed  in  the  preamble  to  the 
final  rule  for  Part  70,  published  in  the 
Federal  Register  of  April  8, 1980  (45  FR 
23990).  Briefly,  although  MSHA  has 
placed  high  priority  on  developing  a 
silica  standard  for  mining,  it  was 
concluded  that  the  existing  standard  for 
quartz  should  not  be  revised  until 
NIOSH  develops  a  criteria  document 
specifically  addressing  the  silica 
exposure  hazard  in  the  mining  industry. 
NIOSH  is  now  developing  these  criteria 
which  will  provide  valuable  information 
regarding  permissible  exposure  limits 
and  equally  important  matters  such  as 
sampling  procedures  and  medical 
examinations  of  exposed  miners. 

Section  90.102,  Transfer;  notice. 

The  proposal  stated  that  whenever  a 
Part  90  miner  was  transferred,  the 
operator  would  be  required  to  assign  the 
miner  to  an  existing  position  on  the 
same  shift  as  employed  immediately 
before  the  transfer,  unless  written 
agreement  to  a  different  assignment 
from  the  miner  was  received.  Several 
commenters  commended  MSHA  for 
directing  operators  to  provide  job  and 
shift  protections  to  Part  90  miners. 
Testimony  at  the  public  hearings 
indicated  that  some  miners  were  given 
undesirable  work  assignments  and 
hours  after  they  had  exercised  their 
option  to  transfer  under  the  old  section 
203(b)  program.  However,  a  significant 
number  of  commenters  expressed 
concern  that  this  requirement  was 
unnecessarily  stringent  and  would 
diminish  the  feasibility  of  the 
regulations  by  severely  limiting  the  job 
assignments  to  which  a  Part  90  miner 
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could  be  placed.  MSHA  is  committed  to 
increasing  participation  rates  and 
assuring  respirable  dust  protection  for 
Part  90  miners.  At  the  same  time,  MSHA 
is  also  concerned  with  designing  a- 
program  which  is  practicable.  Careful 
consideration  of  this  proposal  and 
‘related  testimony  has  convinced  MSHA 
that  the  success  of  the  Part  90  program 
will  not  be  jeopardized  by  giving  a 
margin  of  latitude  to  operators  who,  in 
good  faith,  attempt  to  find  suitable  jobs 
for  affected  miners.  In  instances  where 
operators  need  to  reassign  employees  to 
accommodate  unforeseen  situations  and 
unexpected  mine  and  market  conditions, 
MSHA  believes  that  some  leeway 
should  be  provided  to  assist  operators  in 
placement  of  a  Part  90  miner. 
Accordingly,  when  the  respirable  dust 
standard  in  the  Part  90  miner’s  position 
has  been  exceeded,  and  the  operator 
chooses  to  comply  with  the  applicable 
respirable  dust  standard  by  transferring 
the  affected  miner,  the  operator  will  be 
required  to  afford  job  and  shift 
protections  to  this  miner.  In  that 
instance,  the  operator  will  be  required  to 
assign  the  miner  to  an  existing  position 
at  the  same  coal  mine  on  the  same  shift 
or  shift  rotation  as  the  one  on  which  the 
miner  was  employed  immediately  before 
the  transfer,  unless  the  miner  agrees  in 
writing  to  be  assigned  elsewhere. 
Besides  giving  the  operator  some 
flexibility  in  placement  of  Part  90 
miners,  this  revision  of  the  proposal 
increases  the  likelihood  that  affected 
miners  will  continue  working  and  not  be 
laid  off  when  imusual  adverse 
circumstances  affect  labor  requirements. 

While  praising  job  and  shift 
protections,  some  commenters  urged 
MSHA  to  limit  reassignment  of  Part  90 
miners  only  to  existing  jobs  which  are 
vacant.  It  was  argued  that  the  rule 
should  not  allow  the  operator  to  "bump” 
a  non-Part  90  miner  out  of  his  or  her  job 
and.  perhaps,  his  or  her  shift  in  order  to 
assign  a  Part  90  miner  to  the  same 
position.  According  to  such  advocates,  a 
sacrifice  on  the  part  of  non-Part  90 
miners  would  create  animosity  toward 
the  Part  90  program.  One  commenter 
also  suggested  that  in  the  event  that  no 
vacant  existing  position  was  available 
on  the  same  shift  as  previously  worked, 
the  operator  should  temporarily  assign 
the  affected  miner  to  a  newly-created 
job  on  the  same  shift  until  a  vacancy 
occurs  in  an  existing  position. 

The  final  rule  does  not  incorporate 
either  of  these  suggestions.  In  some 
cases,  it  is  presumed  that  if  a  vacant 
position  exists  which  satisfies  the 
requirements  of  the  respirable  dust 
standard  and  this  section,  the  operator 
will  assign  the  Part  90  miner  to  this 


available  job.  To  do  otherwise  may 
create  a  chain  reaction,  whereby  the 
“bumped”  non-Part  90  miner  will  have 
to  be  reassigned  and  trained,  and  so  will 
the  miner  who  is  replaced  by  this  non- 
Part  90  miner,  and  so  on.  Therefore, 
obvious  advantages  will  probably 
encourage  the  operator  to  assign  the 
Part  90  miner  to  a  vacant  existing 
position.  However,  there  will  be 
occasions  where  an  operator  will 
reassign  a  Part  90  miner  to  a  position 
currently  held  by  a  non-Part  90  miner. 
Moreover,  if  MSHA  required  the 
position  to  be  vacant  before  assignment 
of  a  Part  90  miner  could  occur,  the 
potential  number  of  positions  to  which 
an  operator  could  move  a  Part  90  miner 
would  be  significantly  reduced.  In 
concluding  that  Part  90  miners  need  job 
and  shift  protections  to  encourage 
participation,  MSHA  believes  it  is 
important  to  afford  the  operator  ample 
opportunity  to  provide  these  new 
protections  to  affected  miners. 

The  proposal  would  have  required 
that  a  transferred  miner  be  placed  on 
the  same  shift  as  the  one  on  which  he  or 
she  was  previously  employed  unless  the 
miner  agreed  in  writing  to  a  different 
shift.  A  few  commenters  objected  to  an 
omission  in  the  proposal  to 
accommodate  a  transferred  Part  90 
miner  who  regularly  works  at  a  job  on  a 
shift  which  periodically  rotates.  Under 
this  scheme  of  shift  rotaltion,  for 
example,  some  miners  may  work  two 
weeks  on  the  second  shift  and  then  be 
rotated  to  the  third  shift  for  two  weeks. 
MSHA  agrees  that  operators  who 
transfer  Part  90  miners  to  another  work 
assignment  should  be  allowed  to 
continue  to  employ  the  affected  miner 
on  a  schedule  of  shift  rotation.  The  final 
rule,  therefore,  has  been  changed  to 
include  this  modification. 

One  commenter  voiced  an  objection 
to  the  proposed  requirement  under  this 
section  that  prior  written  agreement  of 
the  affected  Part  90  miner  be  obtained 
before  assignment  to  a  newly-created 
position  or  different  shift.  This 
prerequisite  is  adopted  both  for  the 
protection  of  the  operator  as  well  as  the 
miner.  A  written  agreement  indicates 
that  the  miner  did,  in  fact,  consent  to 
work  at  a  different  coal  mine,  in  a 
specially-created  job  or  on  a  different 
shift  in  lieu  of  working  in  an  existing 
position  at  the  same  mine  on  the  same 
shift  as  previously  employed.  If  any 
question  as  to  the  voluntariness  of  the 
assignment  were  to  arise,  the  mine 
operator  will  have  evidence  at  hand  to 
show  the  operator’s  intent  to  comply 
with  this  provision  and  the  miner’s 
acceptance  of  the  assignment.  MSHA 
believes  it  is  advisable  to  retain  this 


requirement  and  has  done  so  in  the  final 
rule. 

The  proposed  rule  would  have 
prohibited  an  operator  from  assigning  a 
Part  90  miner  as  a  temporary 
replacement  on  a  mechanized  mining 
unit  where  the  previous  bimonthly 
sample  exceeded  1.0  mg/m®. 

Commenters  objected  to  the  rigidity  of 
this  prohibition  because  it  assumed  that 
the  respirable  dust  concentration  in  the 
Part  90  miner’s  particular  position  on  the 
mechanized  mining  unit  would  also  be 
above  1.0  mg/m®  and  because  it  denied 
the  operator  the  chance  to  demonstrate 
compliance  with  the  1.0  mg/m®  standard 
on  that  particular  position.  MSHA  has 
considered  this  objection  and  has 
revised  the  rule  to  give  the  operator 
flexibility  in  making  temporary 
assignments  without  reducing  the 
protection  afforded  Part  90  miners. 

Unlike  the  old  section  203(b]  program, 
under  this  new  rule  any  assignment  as  a 
temporary  replacement  on  a  mechanized 
mining  unit  is  considered  a  transfer,  and 
the  Part  90  miner  must  be  sampled  after 
each  transfer.  If  the  sample  results  show 
that  the  Part  90  miner  was  exposed  to  an 
average  concentration  of  respirable  dust 
exceeding  1.0  mg/m®,  the  operator  will 
be  issued  a  citation  and  a  civil  penalty 
assessed.  If  the  sample  results 
demonstrate  compliance,  then  no 
violation  will  have  occurred. 

Section  90.103.  Compensation. 

This  final  rule  provides  that  when  a 
miner  exercises  the  Part  90  option,  the 
operator  is  required  to  pay  the  miner  at 
least  the  regular  rate  of  pay  received 
immediately  before  the  miner  exercised 
the  option.  In  addition,  whenever  a  Part 
90  miner  is  transferred  to  another 
position,  the  operator  shall  pay  the 
affected  miner  at  least  the  regular  rate 
of  pay  which  the  miner  received 
immediately  before  the  transfer.  Based 
on  several  comments  received,  MSHA 
has  concluded  that  a  Part  90  miner 
should  not  suffer  any  loss  in  pay 
whenever  an  operator  transfers  the 
miner.  If  eligible  miners  perceived  that 
their  rate  of  pay  could  be  decreased 
upon  any  transfer,  the  incentive  to 
exercise  the  Part  90  option  would  be 
reduced. 

A  substantial  number  of  comments 
received  from  both  industry  and  labor 
objected  to  other  compensation 
provisions  contained  in  the  proposal. 
Some  commenters  requested  that 
reassigned  Part  90  miners  receive  wages 
in  their  new  work  assignment  as  if  they 
had  remained  in  their  former  jobs. 
Under  this  result,  a  miner  in  his  or  her 
new  work  classification  would  receive 
wage  increases  commensurate  with 
increases  received  in  the  old  work 
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classification.  This  interpretation  of  the 
wage  provisions  of  section  203(b)  is 
supported  by  the  decision  in  Matala  v. 
Marshall  and  Consolidation  Coal 
Company,  483  F.  Supp.  1332  (N.D.W.Va. 
1980),  appeal  docketed,  Nos.  80-1287, 
80-1288  (4th  Cir.  April  22, 1980).  Ot)ier 
commenters  indicated  that  the  statutory 
mandate  of  section  203(b)(3)  of  4he  Act 
and  case  law  developed  under  this 
section  limit  the  wage  increases  which 
miners  can  receive.  This  latter  group  of 
commenters  cited  the  decision  in 
Higgins  V.  Marshall,  584  F.  2d  1035  (D.C. 
Cir.  1978),  cert  denied,  99  S.Ct.  2051 
(1979)  as  authority  to  freeze  an  affected 
miner’s  wages  in  the  new  work 
assignment  until  the  rate  of 
compensation  in  the  new  position 
reaches  the  amount  that  was  paid  in  the 
old  position. 

These  comments  reflect  some 
confusion  concerning  the  statutory  basis 
upon  which  promulgation  of  this  rule 
rests.  This  new  rule  is  an  improved 
mandatory  health  program  promulgated 
under  section  101  of  the  Act  and  as 
such,  supercedes  provisions  contained 
in  section  203(b).  Neither  the  Higgins 
nor  Matala  holdings  are  applicable  to 
the  pay  provisions  specified  under  this 
new  Part  90  as  the  issue  in  both  of  these 
cases  involves  the  statutory 
interpretation  of  section  203(b)  of  the 
Act. 

This  new  Part  90  authorizes  a  program 
which,  although  analogous  to  that 
offered  under  section  203(b),  differs  in 
significant  ways  from  the  old  Part  90 
program.  The  wage  protection  offered 
miners  by  this  rule  is  consistent  with 
section  101(a)(7)  of  the  Act  and  the 
legislative  history  pertaining  to  the 
enactment  of  that  section.  By  adopting 
section  101(a)(7),  Congress  recognized 
that  miners  may  be  forced  to  choose 
between  continued  exposure  to 
hazardous  substances  or  significant 
wage  reduction  if  work  in  cleaner 
environments  is  sought.  To  correct  this 
situation,  section  101(a)(7)  explicitly 
states  that  a  reassigned  miner  retain  at 
least  the  previous  rate  of  pay  received, 
and  specifically  addresses  the  issue  of 
subsequent  wage  increases.  However, 
rather  than  extending  the  full  protection 
of  wage  increases  to  the  miner’s  pre¬ 
assignment  job  classification.  Congress 
purposefully  placed  a  special  limit  on 
wage  increases  received  by  miners: 

".  .  .  increases  in  wages  of  the 
transferred  miner  shall  be  based  upon 
the  new  work  classification.”  The 
Conference  Committee  Report  reflects 
Congressional  concern  that  miners  who 
participate  in  programs  authorized 
under  section  101(a)(7)  and  are 
reassigned  jobs  should  not  suffer  “an 


immediate  Hnancial  disadvantage.”  The 
Conference  Report  leaves  no  doubt  that 
any  increases  in  a  transferred  miner’s 
wages  are  to  be  governed  by  the  dollar 
rate  increases  in  the  new,  rather  than 
the  old  work  classification. 

The  final  rule  retains  the  requirement 
that  operators  pay  the  higher  of  the 
temporary  or  regular  rates  of  pay  to  a 
miner  who  exercised  the  Part  90  option 
while  working  in  an  occupation  other 
than  his  or  her  regular  work 
classification  for  two  months  or  more.  If 
the  affected  miner  has  worked  in  the 
temporary  occupation  for  less  than  tw'o 
months  before  exercising  the  Part  90 
option,  the  operator  may  pay  the  miner 
at  his  or  her  regular  work  classification 
rate  regardless  of  the  temporary  wage 
rate.  MSHA  has  evidence  of  situations 
in  which  miners,  who  were  temporarily 
employed  for  extended  periods  in 
occupations  other  than  their  regular  jobs 
before  exercising  the  option  under  the 
old  section  203(b)  program,  were  paid 
the  wage  rate  associated  with  the  lower 
paying  job.  MSHA  believes  that  such  a 
practice  discourages  participation  in  a 
program  designed  to  prevent  further 
development  of  pneumoconiosis. 

A  few  commenters  requested  that 
miners  who  are  section  203(b)  miners  on 
the  effective  date  of  this  rule  receive 
retroactive  wage  increases.  MSHA  is 
not  persuaded  that  retroactive  pay  is 
justined.'There  appears  to  be  no  beneRt 
in  terms  of  enhanced  health  protection 
to  be  gained  from  applying  the  rule 
retroactively.  However,  MSHA  does 
believe  that  those  miners  who  are 
concerned  about  their  health  should  not 
be  at  an  economic  disadvantage 
indefinitely  solely  because  they 
exercised  their  203(b)  option  before  the 
effective  date  of  this  new  Part  90. 
Therefore,  the  final  rule  clarifies  that  on 
February  1, 1981,  and  thereafter,  any 
miner  who  was  a  section  203(b)  miner 
will  automatically  become  a  Part  90 
miner  and  be  entitled  to  receive  any 
future  actual  wage  increases  accruing  to 
the  miner’s  new  job  classification. 

Some  commenters  criticized  MSHA 
for  affording  limited  protection  to  a  Part 
90  miner  who  is  informed  that  notice  of 
eligibility  was  incorrect.  They  felt  that 
under  these  circumstances  it  penalizes 
the  mine  operator  to  give  any  pay 
protections  to  the  affected  miner.  Some 
of  these  commenters  also  objected  to 
any  efforts  to  restrict  the  operator's 
choice  in  assigning  this  miner  to  a  new 
position. 

It  is  first  important  to  emphasize  that 
there  will  be  very  few  instances  in 
which  a  Part  90  miner  will  subsequently 
be  declared  ineligible  for  the  option. 
According  to  NIOSH,  the  quality  control 
of  the  X-ray  surveillance  program  has 


been  improved  so  that  the  chances  that 
an  incorrect  X-ray  reading  will  occur  are 
negligible.  Yet,  if  this  were  to  occur,  it  is 
apparent  that  neither  the  operator  nor 
the  miner  would  be  responsible  for  the 
mistake.  MSHA  seeks  to  minimize  the 
disadvantages  caused  to  both  parties.' 
After  careful  consideration  of 
alternative  measures,  MSHA  believes 
that  the  course  of  action  adopted  in  this 
rule  is  reasonable.  The  intent  of  this 
provision  is  to  maintain  the  status  quo 
until  such  time  as  an  equitable 
resolution  between  the  miner  and  the 
operator  is  reached.  Accordingly,  the 
rule  requires  the  operator  to  retain  the 
miner  in  his  or  her  current  position  at 
the  applicable  rate  of  pay  received 
under  Part  90  until  one  of  two  situations 
occurs.  First,  if  the  affected  miner  and 
operator  agree  in  writing,  the  miner  may 
be  assigned  to  a  different  position  or 
may  continue  in  his  or  her  current  job. 
Second,  absent  such  agreement,  if  a 
position  at  the  same  coal  mine  both  in 
the  same  occupation  and  on  the  same 
shift  in  which  the  miner  was  employed 
immediately  before  exercising  the  Part 
90  option  becomes  available,  the 
operator  is  required  to  offer  this  position 
to  the  affected  miner. 

Section  90.104,  Waiver  of  rights;  re¬ 
exercise  of  option 

The  right  to  re-exercise  the  option  to 
work  in  a  low  dust  area  of  a  mine  was 
welcomed  by  some  commenters  as  a 
means  to  encourage  voluntary 
participation  in  efforts  to  prevent  further 
development  of  pneumoconiosis. 
However,  others  expressed  opposition 
to  this  provision  because  they  felt  it 
could  be  a  source  of  possible  abuse 
creating  personnel  problems  at  a  mine. 
In  this  rulemaking  process,  MSHA  has 
fully  considered  the  pros  and  cons  both 
of  retaining  the  more  limited  right  to  re¬ 
exercise  the  option  as  it  existed  under 
the  old  section  203(b)  program  and  of 
providing  miners. with  the  broader  right 
to  re-exercise  the  option  as  adopted 
under  this  new  Part  90.  Under  the  old 
203(b)  program,  the  option  could  be  re¬ 
exercised  only  when  a  203(b)  miner  left 
one  mine  and  began  employment  at 
another  mine  or  when  another  X-ray 
taken  of  the  miner  showed  evidence  of 
the  development  of  pneumoconiosis. 

MSHA  does  not  believe  that  the 
policy  under  the  old  section  203(b) 
program  provided  adequate  health 
protection  for  affected  miners.  A  miner 
who  once  waived  the  option  should  not 
have  to  wait,  perhaps  several  years, 
before  another  X-ray  re-establishes  the 
miner’s  eligibility  for  the  option.  The 
subsequent  X-ray  does  nothing  more 
than  confirm  the  previous  diagnosis  of 
irreversible  and  frequently  progressive 
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pulmonary  impairment.  MSHA  believes 
that  once  a  miner  has  been  identified  as 
having  evidence  of  pneumoconiosis  and 
an  increased  risk  of  sustaining 
progressive  and  permanent  pulmonary 
impairment,  that  miner  should  be 
afforded  the  opportunity  at  any  time  to 
protect  his  or  her  health  by  re-exercising 
the  Part  90  option. 

Several  commenters  expressed 
concern  that  personnel  problems  would 
be  increased  by  eligible  miners  re¬ 
exercising  their  option  and  moving  from 
job  to  job  until  employed  in  the  most 
desirable  jobs.  For  several  reasons, 
MSHA  believes  that  it  is  unlikely  that 
this  practice  of  "jockeying”  will  occur.  A 
miner  who  already  has  evidence  of  lung 
impairment  should  regard  his  or  her 
health  as  an  urgent  priority.  Increased 
health  risks  for  this- miner  are  associated 
with  working  in  areas  of  a  mine  where 
the  respirable  dust  levels  exceed  1.0  mg/ 
m®  of  air.  The  miner’s  concern  in 
preventing  progression  of 
pneumoconiosis  and  in  prolonging  his  or 
her  productive  life,  whether  at  work  or 
at  home,  should  minimize  any  incentive 
to  jockey  between  positions.  Moreover, 
it  may  often  be  the  case  that  an  eligible 
miner  is  working  in  a  high  paying  job 
before  the  option  is  exercised.  Once  the 
option  is  exercised,  the  right  to  retain 
the  previous  rate  of  pay  combined  with 
limited  job  and  shift  protections  under 
this  final  rule  should  encourage  the 
miner  to  stay  in  the  low  dust  position  at 
the  mine. 

One  commenter  criticized  the 
proposed  waiver  provision  for  not 
requiring  all  waivers  to  be  in  writing.  It 
was  argued  that  without  requiring  a 
written  waiver,  the  rule  presumes  that  a 
Part  90  miner  knows  that  the  average 
respirable  dust  concentration  in  the 
position  accepted  exceeds  1.0  mg/m®  of 
air.  This  commenter  suggested  that  all 
waivers  be  accompanied  by  written 
documents  containing  information 
regarding  the  dust  level  in  the  job  which 
the  miner  accepts  and  should  explain 
the  effect  of  the  waiver  and  subsequent 
rights  to  re-exercise  the  option.  MSHA 
does  not  believe  that  it  is  necessary  or 
practical  to  provide  the  miner  with  the 
suggested  information  or  to  require  that 
a  miner  give  written  notice  of  a  waiver 
of  Part  90  rights  when  the  miner  has 
accepted  a  job  in  which  the  respirable 
dust  concentration  exceeds  1.0  mg/m®. 
As  previously  explained,  miners  already 
have  access  to  various  sources  of 
information  which  indicate  the  dust 
level  in  many  areas  of  a  mine.  Under 
Parts  70  and  71,  bimonthly  sampling 
results  on  designated  occupations  and 
areas,  and  designated  surface  work 
positions  will  be  posted  on  the  mine 


bulletin  board  for  at  least  31  days.  In 
addition,  a  miner’s  representative  at  any 
mine  may  request  and  receive  from  a 
District  Manager  information  concerning 
the  current  approved  respirable  dust 
control  plan  submitted  under  section 
75.316  or  Part  71.  At  many  mines 
covered  under  a  collective  bargaining 
agreement,  the  available  job 
classification  is  posted  on  the  mine 
bulletin  board  and  lists  the 
concentration  of  respirable  dust  in  that 
position.  Moreover,  MSHA  does 
recognize  the  importance  attached  to  a 
miner’s  waiver  of  Part  90  rights.  Under 
the  old  section  203(b)  program,  when 
MSHA  received  notice  of  a  waiver,  an 
inspector  would  contact  the  affected 
miner  to  confirm  that  the  miner 
knowingly  and  voluntarily  terminated 
his  or  her  status  as  a  203(b]  miner. 

Unless  a  clear  written  waiver  is 
received,  MSHA  will  continue  this 
practice  under  this  new  Part  90.  Even  in 
cases  where  a  written  waiver  is 
submitted,  an  MSHA  inspector  may  be 
aware  of  circumstances  which  would 
warrant  examination  of  the  facts 
surrounding  a  miner’s  waiver  of  Part  90 
rights. 

An  additional  paragraph  has  been 
added  to  the  waiver  provision  in  the 
final  rule.  Under  this  rule,  if  a  Part  90 
miner  is  assigned  a  position  in  which  the 
concentration  of  respirable  dust  exceeds 
the  dust  standard  and  the  miner  refuses 
to  accept  another  position  offered  by  the 
operator  which  satisfies  the  respirable 
dust  standard  and  requirements  of 
§  90.102(a),  the  refusal  will  operate  as  a 
waiver  by  that  miner  of  his  or  her  Part 
90  rights.  This  provision  has  been 
included  because  MSHA  recognizes  that 
there  may  be  occasions  where  it  is  not 
feasible  for  the  operator  to  attain  a 
respirable  dust  concentration  of 
1.0  mg/m®  in  a  particular  position. 
Therefore,  MSHA  believes  that  this 
modification  to  the  waiver  provision  is 
necessary. 

Sections  90.201,  90.202,  90.203,  90.204, 
90.205,  90.206,  90.209,  90.210,  and  90.220, 
Sampling  procedures 

Comments  which  were  received  on 
these  sections  in  the  Part  90  proposal 
were  virtually  identical  to  comments 
received  on  corresponding  provisions  in 
Parts  70  and  71.  For  a  complete 
discussion  of  these  particular 
provisions,  see  the  Supplementary 
Information  discussion  for  Part  71 
published  in  today’s  Federal  Register 
and  the  Supplementary  Information 
discussion  for  Part  70  in  the  Federal 
Register  of  April  8, 1980  (45  FR  23990). 


Section  90.207,  Compliance  sampling 

The  proposal  to  revise  the  respirable 
dust  sampling  of  Part  90  miners  was 
supported  by  some  commenters.  A  few 
commenters,  however,  objected  to  the 
15-day  time  period  prescribed  in  this 
section  within  which  five  additional 
samples  are  to  be  collected  by  the 
operator  after:  (1)  the  miner  exercises 
the  Part  90  option;  (2)  a  bimonthly 
sample  exceeds  the  applicable 
respirable  dust  standard;  and  (3)  any 
transfer  of  a  Part  90  miner  is 
implemented  20  days  following 
notification  from  MSHA  that  a  Part  90 
miner  is  employed  at  the  mine.  MSHA 
has  concluded  that  the  15-day  period  is 
sufficient  time  because  the  operator  is 
required  to  sample  on  only  five  shifts 
during  which  the  Part  90  miner  is 
performing  normal  work  duties. 

Section  90.208,  Bimonthly  sampling 

Another  commenter  criticized  the 
increased  frequency  for  sampling  Part  90 
miners  under  the  proposal.  It  was 
asserted  that  because  Part  90  miners 
would  be  working  in  low  dust  areas  of 
the  mine,  there  was  no  need  to  sample 
Part  90  miners  at  the  same  bimonthly 
frequency  as  miners  working  in 
designated  occupations,  designated 
areas  and  designated  surface  work 
positions.  This  commenter  urged  that 
respirable  dust  sampling  of  Part  90 
miners  occur  every  120  days  instead  of 
every  60  days.  MSHA  is  not  persuaded 
that  sampling  frequency  should  be 
reduced  for  Part  ^  miners.  Although 
Part  90  miners  will  be  working  in  low 
dust  jobs,  these  miners  have  a  higher 
risk  of  suffering  further  permanent 
health  impairment  from  continued 
exposure  to  high  levels  of  respirable 
dust  than  do  other  miners.  In  view  of 
potential  aggravation  of  the  disease, 
MSHA  believes  that  more  substantial 
evidence  of  continuing  compliance  with 
the  respirable  dust  standard  is 
warranted.  Therefore,  MSHA  believes  it 
is  more  appropriate  to  sample  Part  90 
miners  on  the  more  frequent  schedule  of 
once  every  60  days. 

Section  90.210,  Respirable  dust  samples; 
report  to  operator 

At  least  two  commenters  asserted  that 
Part  90  miners  should  be  notified 
directly  of  the  results  of  their  respirable 
dust  samples.  MSHA  has  fully 
considered  this  suggestion  and  has 
decided  to  supplement  the  method  of 
informing  Part  90  miners  of  their 
sampling  results.  Under  this  rule, 
operators  are  still  required  to  provide  a 
copy  to  each  Part  90  miner  of  all  reports 
of  sampling  results  received  from  MSHA 
that  apply  to  that  miner.  In  addition. 
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MSHA  will  notify  each  Part  90  miner  of 
respirable  dust  sampling  results 
whenever  a  bimonthly  sample  submitted 
for  that  miner  exceeds  the  standard. 
MSHA  will  also  notify  the  affected  Part 
90  miner  of  the  results  of  compliance 
sampling  taken  by  the  operator. 

Sections  90.300  and  90.301,  Respirable 
dust  control  plans 

Although  the  provision  to  require 
respirable  dust  control  plans  was  not  a 
part  of  the  Part  90  proposal,  a  comment 
was  received  from  NIOSH  in  support  of 
this  requirement,  and  MSHA  received 
related  testimony  concerning  respirable 
dust  control  plans  under  Part  71.  Under 
Part  90,  if  an  operator  chooses  to  abate  a 
violation  of  the  respirable  dust  standard 
by  lowering  the  concentration  of 
respirable  dust  in  the  Part  90  miner’s  job 
rather  than  reassign  the  miner,  a  written 
respirable  dust  control  plan  will  be 
required  to  be  submitted  within  15 
calendar  days  after  termination  of  the 
citation  to  the  District  Manager  for 
approval.  The  dust  control  plan  must 
specify  the  dust  control  measures  to  be 
used  by  the  operator  to  maintain 
compliance  with  the  respirable  dust 
standard,  and,  after  MSHA  approval, 
the  operator  will  be  required  to  comply 
with  all  provisions  of  the  plan.  In 
addition,  a  copy  of  the  currently 
approved  dust  control  plan  for  each  Part 
90  miner  must  be  provided  to  the 
affected  miner  so  that  any  deviations 
from  the  operator’s  plan  will  be 
apparent  to  the  affected  miner.  To 
prevent  unwarranted  disclosure  of  a 
Part  90  miner’s  identity,  no  operator  may 
post  the  plan  on  the  mine  bulletin  board. 

It  is  appropriate  to  respond  to 
comments  which  opposed  the  proposal 
for  respirable  dust  control  plans 
required  pnder  Part  71.  Several 
commenters  expressed  concern  that 
enforcement  action  could  be  taken  for 
failure  to  maintain  compliance  with  an 
approved  dust  control  plan,  even  if  there 
was  compliance  with  the  respirable  dust 
standard  at  the  time  of  inspection.  Other 
commenters  approved  this  result. 

The  purpose  of  the  respirable  dust 
control  plan  is  to  assure  continuing 
compliance  with  the  applicable 
respirable  dust  standard.  Once  a 
violation  of  the  standard  is 
demonstrated  by  sampling  results, 
appropriate  dust  control  measures  are 
clearly  necessary  to  prevent  further 
health  impairment  to  a  miner  who  has 
evidence  of  the  development  of 
pneumoconiosis.  Where  dust  controls 
have  been  shown  to  be  necessary, 
MSHA  believes  the  control  measures 
adopted  by  the  operator  should  be 
consistently  maintained  and 
implemented  in  accordance  with  the 


approved  plan.  In  this  way,  the  health  of 
the  Part  90  miner  is  protected  during 
each  shift,  not  just  during  shifts  when 
sampling  is  conducted  to  determine 
whether  there  is  compliance  with  the 
respirable  dust  standard.  Therefore, 
under  Part  90,  operators  are  required  to 
maintain  compliance  with  their 
respirable  dust  control  plans. 

Drafting  Information 

The  principal  persons  responsible  for 
preparing  this  rule  are:  William  A. 
Holgate  and  William  H.  Sutherland, 
Division  of  Health,  Mine  Safety  and 
Health  Administration;  Susan  C.  Olinger 
and  Edw'ard  P.  Clair,  Division  of  Mine 
Safety  and  Health,  Office  of  the 
Solicitor,  Department  of  Labor. 

Regulatory  Analysis 

It  has  been  determined  that  a 
regulatory  analysis  is  not  required  for 
this  final  rule  under  the  Department  of 
Labor’s  final  guidelines  for 
implementing  Executive  Order  12044  (44 
FR  5570,  January  26, 1979).  It  is 
estimated  that  the  annual  cost  of  this 
final  rule  will  not  exceed  1  million 
dollars. 

Impact  Statement 

The  Department  of  Labor  has 
determined  in  accordance  with  the 
National  Environmental  Policy  Act  of 
1969,  as  amended,  and  the  Department’s 
regulations  implementing  that  statute, 
that  this  final  rule  is  not  a  major  Federal 
action  affecting  the  quality  of  the  human 
environment  that  requires  an 
Environmental  Impact  Statement. 

Dated:  December  2, 1980. 

Robert  B.  Lagather, 

Assistant  Secretary  of  Mine  Safety  and 
Health. 

1.  Part  90  of  Subchapter  O,  Chapter  I, 
Title  30,  Code  of  Federal  Regulations  is 
revised  to  read  as  set  forth  below: 

PART  90— MANDATORY  HEALTH 
STANDARDS— COAL  MINERS  WHO 
HAVE  EVIDENCE  OF  THE 
DEVELOPMENT  OF  PNEUMOCONIOSIS 

Subpart  A— General 

Sec. 

90.1  Scope. 

90.2  Definitions. 

90.3  Part  90  option;  notice  of  eligibility; 
exercise  of  option. 

Subpart  B— Oust  Standards,  Rights  of  Part 
90  Miners 

90.100  Respirable  dust  standard. 

90.101  Respirable  dust  standard  when 
quartz  is  present. 

90.102  Transfer;  notice. 

90.103  Compensation. 

90.104  Waiver  of  rights;  re-exercise  of 
option. 


Subpart  C— Sampling  Procedures 

90.201  Sampling;  general  requirements. 

90.202  Certified  person;  sampling. 

90.203  Certified  person;  maintenance  and 
calibration. 

90.204  Approved  sampling  devices; 
maintenance  and  calibration. 

90.205  Approved  sampling  devices: 
operation;  air  flowrate. 

90.206  Approved  sampling  devices; 
equivalent  concentrations. 

90.207  Compliance  sampling. 

90.208  Bimonthly  sampling. 

90.209  Respirable  dust  samples; 
transmission  by  operator. 

90.210  Respirable  dust  samples;  report  to 
operator. 

90.220  Status  change  reports. 

Subpart  D — Respirable  Dust  Control  Plans 

90.300  Respirable  dust  control  plan;  filing 
requirements. 

90.301  Respirable  dust  control  plan; 
approval  by  District  Manager;  copy  to 
Part  90  miner. 

Authority:  Sections  101  and  103(h)  of  the 
Federal  Mine  Safety  and  Health  Act  of  1977, 
Pub.  L  91-173  as  amended  by  Pub.  L  95-164, 

91  Stat.  1291  and  1299  (30  U.S.C.  811  and 
813(h)). 

Subpart  A — General 
§  90.1  Scope. 

This  Part  90  establishes  the  option  of 
miners  who  are  employed  at 
underground  coal  mines  or  at  surface 
work  areas  of  underground  coal  mines 
and  who  have  evidence  of  the 
development  of  pneumoconiosis  to  work 
in  an  area  of  a  mine  where  the  average 
concentration  of  respirable  dust  in  the 
mine  atmosphere  during  each  shift  is 
continuously  maintained  at  or  below  1.0 
milligrams  per  cubic  meter  of  air.  The 
rule  sets  forth  procedures  for  miners  to 
exercise  this  option,  and  establishes  the 
right  of  miners  to  retain  their  regular 
rate  of  pay  and  receive  wage  increases. 
The  rule  also  sets  forth  the  operator’s 
obligations,  including  respirable  dust 
sampling  for  Part  90  miners.  This  Part  90  . 
is  promulgated  pursuant  to  section  101 
of  the  Act  and  supercedes  section  203(b) 
of  the  Act. 

§  90.2  Definitions. 

For  the  purpose  of  this  Part  90,  the 
term: 

“Act"  means  the  Federal  Mine  Safety 
.  and  Health  Act  of  1977,  Pub.  L.  91-173, 
as  amended  by  Pub.  L.  95-164. 

“Active  workings”  means  any  place  at 
a  coal  mine  where  miners  are  normally 
required  to  work  or  travel. 

“Certified  person’’  means  an 
individual  certified  by  the  Secretary  in 
accordance  with  §  90.202  (Certified 
person;  sampling)  to  take  respirable  dust 
samples  required  by  this  part  or  certified 
in  accordance  with  §  90.2^  (Certified 
person;  maintenance  and  calibration)  to 
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perform  the  maintenance  and 
calibration  of  respirable  dust  sampling 
equipment  as  required  by  this  part. 

“Concentration”  means  a  measure  of 
the  amount  of  a  substance  contained  per 
unit  volume  of  air. 

"District  Manager”  means  the 
manager  of  the  Coal  Mine  Safety  and 
Health  District  in  which  the  mine  is 
located. 

“Mechanized  mining  unit”  means:  (1) 
a  unit  of  mining  equipment  including 
hand  loading  equipment  used  for  the 
production  of  material;  or  (2)  a 
specialized  unit  which  utilizes  mining 
equipment  other  than  specified  in 
§  70.207(e)  (Bimonthly  sampling; 
mechanized  mining  unit). 

“MRE  instrument”  means  the 
gravimetric  dust  sampler  with  a  four 
channel  horizontal  elutriator  developed 
by  the  Mining  Research  Establishment 
of  the  National  Coal  Board,  London, 
England. 

“MSHA”  means  the  Mine  Safety  and 
Health  Administration  of  the 
Department  of  Labor. 

“Normal  work  duties”  means  duties 
which  the  Part  90  miner  performs  on  a 
routine  day-to-day  basis  in  his  or  her  job 
classification  at  a  mine. 

“Part  90  miner”  means  a  miner 
employed  at  an  underground  coal  mine 
or  at  a  surface  work  area  of  an 
underground  coal  mine  who  has 
exercised  the  option  under  the  old 
section  203(b)  program  (36  FR  20601, 
October  27, 1971),  or  under  §  90.3  (Part 
90  option;  notice  of  eligibility;  exercise 
of  option)  of  this  part  to  work  in  an  area 
of  a  mine  where  the  average 
concentration  of  respirable  dust  in  the 
mine  atmosphere  during  each  shift  to 
which  that  miner  is  exposed  is 
continuously  maintained  at  or  below  1.0 
milligrams  per  cubic  meter  of  air,  and 
who  has  not  waived  these  rights. 

“Quartz”  means  crystalline  silicon 
dioxide  (SiOj)  not  chemically  combined 
with  other  substances  and  having  a 
distinctive  physical  structure. 

“Respirable  dust”  means  dust 
collected  with  a  sampling  device 
approved  by  the  Secretary  and  the 
Secretary  of  Health  and  Human  Services 
in  accordance  with  Part  74  (Coal  Mine 
Dust  Personal  Sampler  Units)  of  this 
title.  Sampling  device  approvals  issued 
by  the  Secretary  of  the  Interior  and 
Secretary  of  Health,  Education,  and 
Welfare  are  continued  in  effect. 

“Secretary”  means  the  Secretary  of 
Labor  or  a  delegate. 

“Secretary  of  Health  and  Human 
Services"  means  Secretary  of  Health 
and  Human  Services  or  Secretary  of 
Health,  Education,  and  Welfare. 

“Surface  work  area  of  an  underground 
coal  mine”  means  the  surface  areas  of 


land  and  all  structures,  facilities, 
machinery,  tools,  equipment,  shafts, 
slopes,  excavations,  and  other  property, 
real  or  personal,  placed  upon  or  above 
the  surface  of  such  land  by  any  person, 
used  in,  or  to  be  used  in,  or  resulting 
from,  the  work  of  extracting  bituminous 
coal,  lignite,  or  anthracite  from  its 
natural  deposits  underground  by  any 
means  or  method,  and  the  work  of 
preparing  the  coal  so  extracted,  and 
includes  custom  coal  preparation 
facilities; 

“Transfer”  means  any  change  in  the 
work  assignment  of  a  Part  90  miner  by 
the  operator  and  includes  (1)  any  change 
in  occupation  code  of  a  Part  90  miner;  (2) 
any  movement  of  a  Part  90  miner  to  or 
from  a  mechanized  mining  unit;  or  (3) 
any  assignment  of  a  Part  90  miner  to  the 
same  occupation  in  a  different  location 
at  a  mine. 

“Underground  coal  mine”  means  an 
area  of  land  and  all  structures,  facilities, 
machinery,  tools,  equipment,  shafts, 
slopes,  tunnels,  excavations,  and  other 
property,  real  or  personal,  placed  upon, 
under,  or  above  the  surface  of  such  land 
by  any  person,  used  in,  or  to  be  used  in, 
or  resulting  from  the  work  of  extracting 
in  such  area  bituminous  coal,  lignite,  or 
anthracite  from  its  natural  deposits  in 
the  earth  by  any  means  or  method,  and 
the  work  of  preparing  the  coal  so 
extracted. 

“Valid  respirable  dust  sample”  means 
a  respirable  dust  sample  collected  and 
submitted  as  required  by  this  part,  and 
not  voided  by  MSHA. 

§  90.3  Part  90  option;  notice  of  eligibiiity; 
exercise  of  option. 

(a)  Any  miner  employed  at  an 
underground  coal  mine  or  at  a  surface 
work  area  of  an  underground  coal  mine 
who,  in  the  judgment  of  the  Secretary  of 
Health  and  Human  Services,  has 
evidence  of  the  development  of 
pneumoconiosis  based  on  a  chest  X-ray, 
read  and  classified  in  the  manner 
prescribed  by  the  Secretary  of  Health 
and  Human  Services,  or  based  on  other 
medical  examinations  shall  be  afforded 
the  option  to  work  in  an  area  of  a  mine 
where  the'average  concentration  of 
respirable  dust  in  the  mine  atmosphere 
during  each  shift  to  which  that  miner  is 
exposed  during  each  shift  is 
continuously  maintained  at  or  below  1.0 
milligrams  per  cubic  meter  of  air.  Each 
of  these  miners  shall  be  notified  in 
writing  of  eligibility  to  exercise  the 
option. 

(b)  Any  miner  who  is  a  section  203(b) 
miner  on  January  31, 1981,  shall  be  a 
Part  90  miner  on  February  1, 1981, 
entitled  to  full  rights  under  this  part  to 
retention  of  pay  rate,  future  actual  w^age 


increases,  and  future  work  assignment, 
shift  and  respirable  dust  protection. 

(c)  Any  Part  90  miner  who  is 
transferred  to  a  position  at  the  same  or 
another  coal  mine  shall  remain  a  Part  90 
miner  entitled  to  full  rights  under  this 
part  at  the  new  work  assignment. 

(d)  The  option  to  work  in  a  low  dust 
area  of  the  mine  may  be  exercised  for 
the  first  time  by  any  miner  employed  at 
an  underground  coal  mine  or  at  a 
surface  work  area  cf  an  underground 
coal  mine  who  was  eligible  for  the 
option  under  the  old  section  203(b) 
program  (36  FR  20601,  October  27, 1971), 
or  is  eligible  for  the  option  under  this 
part  by  signing  and  dating  the  Exercise 
of  Option  Form  and  mailing  the  form  to 
the  Chief,  Division  of  Health,  Coal  Mine 
Safety  and  Health,  MSHA,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203. 

(e)  The  option  to  work  in  a  low  dust 
area  of  the  mine  may  be  reexercised  by 
any  miner  employed  at  an  underground 
coal  mine  or  at  a  surface  work  area  of 
an  underground  coal  mine  who 
exercised  the  option  under  the  old 
section  203(b)  program  (36  FR  20601, 
October  27, 1971),  or  exercised  the 
option  under  this  part  by  sending  a 
written  request  to  the  Chief,  Division  of 
Health,  Coal  Mine  Safety  and  Health, 
MSHA,  4015  Wilson  Boulevard, 
Arlington,  Virginia  22203.  The  request 
should  include  the  name  and  address  of 
the  mine  and  operator  where  the  miner 
is  employed. 

(f)  No  operator  shall  require  from  a 
miner  a  copy  of  the  medical  information 
received  from  the  Secretary  or  Secretary 
of  Health  and  Human  Services. 

Subpart  B— Dust  Standards,  Rights  of 
Part  90  Miners 

§  90.100  Respirable  dust  standard. 

After  the  twentieth  calendar  day 
following  receipt  of  notification  from 
MSHA  that  a  Part  90  miner  is  employed 
at  the  mine,  the  operator  shall 
continuously  maintain  the  average 
concentration  of  respirable  dust  in  the 
mine  atmosphere  during  each  shift  to 
which  the  Part  90  miner  in  the  active 
workings  of  the  mine  is  exposed  at  or 
below  1.0  milligrams  per  cubic  meter  of 
air.  Concentrations  shall  be  measured 
with  an  approved  sampling  device  and 
expressed  in  terms  of  an  equivalent 
concentration  determined  in  accordance 
with  §  90.206  (Approved  sampling 
devices;  equivalent  concentrations). 

§  90.101  Respirable  dust  standard  when 
quartz  is  present. 

When  the  respirable  dust  in  the  mine 
atmosphere  of  the  active  workings  to 
which  a  Part  90  miner  is  exposed 
contains  more  than  5  percent  quartz,  the 
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operator  shall  continuously  maintain  the 
average  concentration  of  respirable  dust 
in  the  mine  atmosphere  during  each  shift 
to  which  a  Part  90  miner  is  exposed  at  or 
below  a  concentration  of  respirable  dust 
computed  by  dividing  the  percent  of 
quartz  into  the  number  10.  The 
application  of  the  formula  shall  not 
result  in  a  respirable  dust  standard  in 
excess  of  1.0  milligrams  per  cubic  meter 
of  air.  Concentrations  shall  be 
expressed  in  milligrams  per  cubic  meter 
of  air  as  measured  with  an  approved 
sampling  device  and  in  terms  of  an 
equivalent  concentration  determined  in 
accordance  with  §  90.206  (Approved 
sampling  devices;  equivalent 
concentrations). 

Example:  The  respirable  dust  associated 
with  a  Part  90  miner  contains  quartz  in  the 
amount  of  20%.  Therefore,  the  average 
concentration  of  respirable  dust  in  the  mine 
atmosphere  associated  with  that  Part  90 
miner  shall  be  continuously  maintained  at  or 
below  0.5  milligrams  of  respirable  dust  per 
cubic  meter  of  air  (10/20=0.5  mg/m*). 

§  90.102  Transfer,  notice. 

(a)  Whenever  a  Part  90  miner  is 
transferred  in  order  to  meet  the 
respirable  dust  standard  in  §  90.100 
(Respirable  dust  standard)  or  §  90.101 
(Respirable  dust  standard  when  quartz 
is  present),  the  operator  shall  transfer 
the  miner  to  an  existing  position  at  the 
same  coal  mine  on  the  same  shift  or 
shift  rotation  on  which  the  miner  was 
employed  immediately  before  the 
transfer.  The  operator  may  transfer  a 
Part  90  miner  to  a  different  coal  mine,  a 
newly-created  position  or  a  position  on 
a  different  shift  or  shift  rotation  if  the 
miner  agrees  in  writing  to  the  transfer. 

(b)  On  or  before  the  twentieth 
calendar  day  following  receipt  of 
notification  from  MSHA  that  a  Part  90 
miner  is  employed  at  the  mine,  the 
operator  shall  give  the  District  Manager 
written  notice  of  the  occupation  and,  if 
applicable,  the  mechanized  mining  unit 
to  which  the  Part  90  miner  will  be 
assigned  on  the  twenty-first  calendar 
day  following  receipt  of  the  notification 
from  MSHA. 

(c)  After  the  twentieth  calendar  day 
following  receipt  of  notification  from 
MSHA  that  a  Part  90  miner  is  employed 
at  the  mine,  the  operator  shall  give  the 
District  Manager  written  notice  before 
any  transfer  of  a  Part  90  miner.  This 
notice  shall  include  the  scheduled  date 
of  the  transfer. 

§  90.103  Compensation. 

(a)  The  operator  shall  compensate 
each  Part  90  miner  at  not  less  than  the 
regular  rate  of  pay  received  by  that 
miner  immediately  before  exercising  the 


option  imder  §  90.3  (Part  90  option; 
notice  of  eligibility;  exercise  of  option). 

(b)  Whenever  a  Part  90  miner  is 
transferred,  the  operator  shall 
compensate  the  miner  at  not  less  than 
the  regular  rate  of  pay  received  by  that 
miner  immediately  before  the  transfer. 

(c)  The  operator  shall  compensate 
each  miner  who  is  a  section  203(b)  miner 
on  January  31, 1981,  at  not  less  than  the 
regular  rate  of  pay  that  the  miner  is 
required  to  receive  imder  section  203(b) 
of  the  Act  immediately  before  the 
effective  date  of  this  part. 

(d)  In  addition  to  the  compensation 
required  to  be  paid  under  paragraphs 

(a),  (b)  and  (c)  of  this  section,  the 
operator  shall  pay  each  Part  90  miner 
the  actual  wage  increases  that  accrue  to 
the  classification  to  which  the  miner  is 
assigned. 

(e)  If  a  miner  is  temporarily  employed 
in  an  occupation  other  than  his  or  her 
regular  work  classiHcation  for  two 
months  or  more  before  exercising  the 
option  under  §  90.3  (Part  90  option; 
notice  of  eligibility;  exercise  of  option), 
the  miner’s  regular  rate  of  pay  for 
purposes  of  paragraph  (a)  and  (b)  of  this 
section  is  the  higher  of  the  temporary  or 
regular  rates  of  pay.  If  the  temporary 
assignment  is  for  less  than  two  months, 
the  operator  may  pay  the  Part  90  miner 
at  his  or  her  regular  work  classiHcation 
rate  regardless  of  the  temporary  wage 
rate. 

(f)  If  a  Part  90  miner  is  transferred, 
and  the  Secretary  subsequently  notifies 
the  miner  that  notice  of  the  miner's 
eligibility  to  exercise  the  Part  90  option 
was  incorrect,  the  operator  shall  retain 
the  affected  miner  in  the  current 
position  to  which  the  miner  is  assigned 
and  continue  to  pay  the  affected  miner 
the  applicable  rate  of  pay  provided  in 
paragraphs  (a),  (b),  (c)  and  (d)  of  this 
section,  until: 

(1)  The  affected  miner  and  operator 
agree  in  writing  to  a  position  with  pay  at 
not  less  than  the  regular  rate  of  pay  for 
that  occupation;  or 

(2)  A  position  is  available  at  the  same 
coal  mine  in  both  the  same  occupation 
and  on  the  same  shift  on  which  the 
miner  was  employed  immediately  before 
exercising  the  option  under  §  90.3  (Part 
90  option;  notice  of  eligibility;  exercise 
of  option)  or  under  the  old  section  203(b) 
program  (36  FR  20601,  October  27, 1971), 

(i)  When  such  a  position  is  available, 
the  operator  shall  offer  the  available 
position  in  writing  to  the  affected  miner 
with  pay  at  not  less  than  the  regular  rate 
of  pay  for  that  occupation. 

(ii)  If  the  affected  miner  accepts  the 
available  position  in  writing,  the 
operator  shall  implement  the  miner’s 
reassignment  upon  notice  of  the  miner’s 
acceptance.  If  the  miner  does  not  accept 


the  available  position  in  writing,  the 
miner  may  be  reassigned  and 
protections  under  Part  90  shall  not 
apply.  Failure  by  the  miner  to  act  on  the 
written  offer  of  the  available  position 
within  15  days  after  notice  of  the  offer  is 
received  from  the  operator  shall  operate 
as  an  election  not  to  accept  the 
available  position. 

§  90.104  Waiver  of  rights;  re-exercise  of 
option. 

(a)  A  Part  90  miner  may  waive  his  or 
her  rights  and  be  removed  from  MSHA’s 
active  list  of  miners  who  have  rights 
under  Part  90  by: 

(1)  Giving  written  notification  to  the 
Chief,  Division  of  Health.  Coal  Mine 
Safety  and  Health,  MSHA,  that  the 
miner  waives  all  rights  under  this  part; 

(2)  Applying  for  and  accepting  a 
position  in  an  area  of  a  mine  which  the 
miner  knows  has  an  average  respirable 
dust  concentration  exceeding  1.0 
milligrams  per  cubic  meter  of  air  or  the 
respirable  dust  standard  established  by 
§  90.101  (Respirable  dust  standard  when 
quartz  is  present);  or 

(3)  Refusing  to  accept  another  position 
offered  by  the  operator  at  the  same  coal 
mine  that  meets  the  requirements  of 

§  90.100,  §  90.101  and  §  90.102(a)  after 
dust  sampling  shows  that  the  average 
respirable  dust  concentration  in  his  or 
her  present  position  exceeds  1.0 
milligrams  per  cubic  meter  of  air  or  the 
respirable  dust  standard  established  by 
§  90.101  (Respirable  dust  standard  when 
quartz  is  present). 

(b)  If  rights  under  Part  90  are  waived, 
the  miner  gives  up  all  rights  under  Part 
90  until  the  miner  re-exercises  the  option 
in  accordance  with  §  90.3(e)  (Part  90 
option;  notice  of  eligibility:  exercise  of 
option). 

(c)  If  rights  under  Part  90  are  waived, 
the  miner  may  re-exercise  the  option 
under  this  part  in  accordance  with 

§  90.3(e)  (Part  90  option;  notice  of 
eligibility:  exercise  of  option)  at  any 
time. 

Subpart  C— Sampling  Procedures 

§  90.201  Sampling;  general  requirements. 

(a)  Each  operator  shall  take  respirable 
dust  samples  of  the  concentration  of 
respirable  dust  in  the  active  workings  of 
the  mine  as  required  by  this  part  with  a 
sampling  device  approved  by  the 
Secretary  and  the  Secretary  of  Health 
and  Human  Services  under  part  74  (Coal 
Mine  Dust  Personal  Sampler  Units)  of 
this  title. 

(b)  Sampling  devices  shall  be  worn  or 
carried  directly  to  and  from  each  Part  90 
miner’s  position,  and  shall  remain 
operational  during  the  entire  shift  or  for 
8  hours,  whichever  time  is  less. 
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(c)  Upon  request  from  the  District 
Manager,  the  operator  shall  submit  the 
date  on  which  collecting  any  respirable 
dust  samples  required  by  this  part  will 
begin. 

(d)  During  the  time  for  abatement 
fixed  in  a  citation  for  violation  of 

§  90.100  (Respirable  dust  standard)  or 
§  90.101  (Respirable  dust  standard  when 
quartz  is  present),  the  operator  shall 
take  corrective  action  and  then  sample 
the  affected  Part  90  miner  until  five  valid 
respirable  dust  samples  are  taken. 

(e)  The  respirable  dust  samples 
required  by  this  part  shall  be  collected 
while  the  Part  90  miner  is  performing 
normal  work  duties. 

(f)  Unless  otherwise  directed  by  the 
District  Manager,  the  respirable  dust 
samples  required  under  this  part  shall 
be  taken  by  placing  the  sampling  device 
as  follows; 

(1)  On  the  Part  90  miner; 

(2)  On  the  piece  of  equipment  which 
the  Part  90  miner  operates  within  36 
inches  of  the  normal  working  position; 
or 

(3)  At  a  location  that  represents  the 
maximum  concentration  of  dust  to 
which  the  Part  90  miner  is  exposed. 

§  90.202  Certified  person;  sampling. 

(a)  The  respirable  dust  sampling 
required  by  this  part  shall  be  done  by  a 
certified  person. 

(b)  To  be  certified,  a  person  shall  pass 
the  MSHA  examination  on  sampling  of 
respirable  coal  mine  dust. 

(c)  A  person  may  be  temporarily 
certified  by  MSHA  to  take  respirable 
dust  samples  if  the  person  receives 
instruction  from  an  authorized 
representative  of  the  Secretary  in  the 
methods  of  collecting  and  submitting 
samples  under  this  rule.  The  temporary 
certification  shall  be  withdrawn  if  the 
person  does  not  successfully  complete 
the  examination  conducted  by  MSHA 
on  sampling  of  respirable  coal  mine  dust 
within  six  months  from  the  issue  date  of 
the  temporary  certification. 

§  90.203  Certified  person;  maintenance 
and  calibration. 

(a)  Approved  sampling  devices  shall 
be  maintained  and  calibrated  by  a 
certified  person. 

(b)  To  be  certified,  a  person  shall  pass 
the  MSHA  examination  on  maintenance 
and  calibration  procedures  for 
respirable  dust  sampling  equipment. 

(c)  A  person  may  be  temporarily 
certified  by  MSHA  to  maintain  and 
calibrate  approved  sampling  devices  if 
the  person  receives  instruction  from  an 
authorized  representative  of  the 
Secretary  in  the  maintenance  and 
calibration  procedures  for  respirable 
dust  sampling  equipment  under  this  rule. 


The  temporary  certification  shall  be 
withdrawn  if  the  person  does  not 
successfully  complete  the  examination 
conducted  by  MSHA  on  maintenance 
and  calibration  procedures  within  six 
months  from  the  issue  date  of  the 
temporary  certification. 

§  90.204  Approved  sampling  devices; 
maintenance  and  calibration. 

(a)  Approved  sampling  devices  shall 
be  maintained  as  approved  under  Part 
74  (Coal  Mine  Dust  Personal  Sampler 
Units)  of  this  title  and  calibrated  in 
accordance  with  MSHA  Informational 
Report  No.  1121,  "Standard  Calibration 
and  Maintenance  Procedures  for  Wet 
Test  Meters  and  Coal  Mine  Respirable 
Dust  Samplers  (Supersedes  IR 1073),”  by 
a  person  certified  in  accordance  with 
§  90.203  (Certified  person;  maintenance 
and  calibration). 

•  (b)  Approved  sampling  devices  shall 

be  calibrated  at  the  flowrate  of  2.0  liters 
of  air  per  minute,  or  at  a  different 
flowrate  as  prescribed  by  the  Secretary 
and  the  Secretary  of  Health  and  Human 
Services  for  a  particular  device,  before 
they  are  put  into  service  and  at  intervals 
not  to  exceed  200  hours  of  operating 
time  thereafter. 

(c)  A  calibration  mark  shall  be  placed 
on  the  flowmeter  of  each  approved 
sampling  device  to  indicate  the  proper 
position  of  the  float  when  the  sampler  is 
operating  at  a  flowrate  of  2.0  liters  of  air 
per  minute  or  other  flowrate  prescribed 
by  the  Secretary  and  the  Secretary  of 
Health  and  Human  Services  for  the 
particular  device.  The  standard  to 
denote  proper  flow  is  when  the  lowest 
part  of  the  float  is  tangent  to  the  top  of 
the  calibration  mark. 

(d)  Approved  sampling  devices  shall 
be  tested  and  examined  immediately 
before  each  sampling  shift  and 
necessary  external  maintenance  shall  be 
performed  to  assure  that  the  sampling 
devices  are  clean  and  in  proper  working 
condition  by  a  person  certified  in 
accordance  with  §  90.202  (Certified 
person;  sampling)  or  §  90.203  (Certified 
person;  maintenance  and  calibration). 
This  testing  and  examination  shall 
include  the  following: 

(1)  Testing  the  voltage  of  each  battery 
while  under  actual  load  to  assure  the 
battery  is  fully  charged.  The  voltage  for 
nickel  cadmium  cell  batteries  shall  not 
be  lower  than  the  product  of  the  number 
of  cells  in  the  battery  pack  multiplied  by 
1.25.  The  voltage  for  other  than  nickel 
cadmium  cell  batteries  shall  not  be 
lower  than  the  product  of  the  number  of 
cells  in  the  battery  pack  multiplied  by 
the  manufacturer's  nominal  voltage  per 
cell  value; 


(2)  Examination  of  all  components  of 
the  cyclone  to  assure  that  they  are  clean 
and  free  of  dust  and  dirt; 

(3)  Examination  of  the  inner  surface  of 
the  cyclone  on  the  approved  sampling 
device  to  assure  that  it  is  free  of  scoring; 

(4)  Examination  of  the  external  tubing 
on  the  approved  sampling  device  to 
assure  that  it  is  clean  and  free  of  leaks; 
and 

(5)  Examination  of  the  clamping  and 
positioning  of  the  cyclone  body,  vortex 
finder  and  cassette  to  assure  that  they 
are  rigid,  in  alignment,  and  firmly  in 
contact. 

(e)  In  accordance  with  5  U.S.C.  552(a) 
MSHA  Informational  Report  No.  1121 
referenced  in  paragraph  (a)  of  this 
section  is  hereby  incorporated  by 
reference  and  made  a  part  of  this 
section  as  if  it  were  set  forth  in  full.  The 
incorporated  publication  is  available 
without  charge  at  each  Coal  Mine  Safety 
and  Health  District  and  Subdistrict 
office  of  MSHA  and  is  on  file  at  the 
Office  of  the  Federal  Register 
Information  Center.  Any  future 
amendments  to  MSHA  Informational 
Report  No.  1121  will  be  announced  in 
the  Federal  Register.  This  incorporation 
by  reference  was  approved  March  25, 
1980  by  the  Director  of  the  Office  of  the 
Federal  Register. 

§  90.205  Approved  sampling  devices; 
operation;  air  flowrate. 

(a)  Sampling  devices  approved  in 
accordance  with  Part  74  (Coal  Mine 
Dust  Personal  Sampler  Units)  of  this  title 
shall  be  operated  at  the  flowrate  of  2.0 
liters  of  air  per  minute,  or  at  a  different 
flowrate  as  prescribed  by  the  Secretary 
and  the  Secretary  of  Health  and  Human 
Services  for  the  particular  device. 

(b)  Except  as  provided  in  paragraph 

(d)  of  this  section,  each  approved 
sampling  device  shall  be  examined  each 
shift  by  a  person  certified  in  accordance 
with  §  90.202  (Certified  person; 
sampling)  during  the  second  hour  after 
being  put  into  operation  to  assure  that 
the  sampling  device  is  operating 
properly  and  at  the  proper  flowrate.  If 
the  proper  flowrate  is  not  maintained, 
necessary  adjustments  shall  be  made  by 
the  certified  person. 

(c)  Each  sampling  device  shall  be 
examined  each  shift  by  a  person 
certified  in  accordance  with  §  90.202 
(Certified  person;  sampling)  during  the 
last  hour  of  operation  to  assure  that  the 
sampling  device  is  operating  properly 
and  at  the  proper  flowrate.  If  the  proper 
flowrate  is  not  maintained,  the 
respirable  dust  sample  shall  be 
transmitted  to  MSHA  with  a  notation  by 
the  certified  person  on  the  dust  data 
card  stating  that  the  proper  flowrate 
was  not  maintained. 
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(d)  Paragraph  (b)  of  this  section  shall 
not  apply  if  the  approved  sampling 
device  is  being  operated  in  a  breast  or 
chamber  of  an  anthracite  coal  mine 
where  the  full  box  mining  method  is 
used. 

§  90.206  Approved  sampling  devices; 
equivalent  concentrations. 

The  concentration  of  respirable  dust 
shall  be  determined  by  dividing  the 
weight  of  dust  in  milligrams  collected  on 
the  filter  of  an  approved  sampling 
device  by  the  volume  of  air  in  cubic 
meters  passing  through  the  filter  and 
then  converting  that  concentration  to  an 
equivalent  concentration  as  measured 
with  an  MRE  instrument.  To  convert  a 
concentration  of  respirable  dust  as 
measured  with  an  approved  sampling 
device  to  an  equivalent  concentration  of 
respirable  dust  as  measured  with  an 
MRE  instrument,  the  concentration  of 
respirable  dust  measured  with  the 
approved  sampling  device  shall  be 
multiplied  by  a  constant  factor 
prescribed  by  the  Secretary  for  the 
approved  sampling  device  used,  and  the 
product  shall  be  the  equivalent 
concentration  as  measured  with  an  MRE 
instrument. 

§  90.207  Compliance  sampling. 

(a)  The  operator  shall  take  five  valid 
respirable  dust  samples  for  each  Part  90 
miner  within  15  calendar  days  after: 

(1)  The  20-day  period  specified  for 
each  Part  90  miner  in  §  90.100 
(Respirable  dust  standard); 

(2)  Receipt  of  notification  from  MSHA 
that  any  respirable  dust  sample  taken  in 
accordance  with  §  90.208  (Bimonthly 
sampling]  exceeds  1.0  milligram  per 
cubic  meter  of  air  or  the  respirable  dust 
standard  established  by  §  90.101 
(Respirable  dust  standard  when  quartz 
is  present);  and 

(3)  Implementing  any  transfer  after  the 
twentieth  calendar  day  following  receipt 
of  notibcation  from  MSHA  that  a  Part  90 
miner  is  employed  at  the  mine. 

§  90.208  Bimonthly  sampling. 

(a)  Each  operator  shall  take  one  valid 
respirable  dust  sample  for  each  Part  90 
miner  during  each  bimonthly  period 
beginning  with  the  bimonthly  period  of 
February  1, 1981.  The  bimonthly  periods 
are; 

February  1-March  31 
April  1-May  31 
June  1-July  31 
August  1-September  30 
October  l-November  30 
December  1-January  31 

(b)  When  the  respirable  dust  standard 
is  changed  in  accordance  with  §  90.101 
(Respirable  dust  standard  when  quartz 
is  present],  respirable  dust  sampling  of 


Part  90  miners  shall  begin  on  the  first 
shift  on  which  the  miner  is  performing 
normal  work  duties  during  the  next 
bimonthly  period  following  notibcation 
of  such  change  from  MSHA. 

(c)  Upon  issuance  of  a  citation  for  a 
violation  of  §  90.100  (Respirable  dust 
standard)  or  §  90.101  (Respirable  dust 
standard  when  quartz  is  present], 
paragraphs  (a)  and  (b)  of  this  section 
shall  not  apply  to  that  Part  90  miner 
until  the  violation  is  abated  in 
accordance  with  §  90.201(d)  (Sampling; 
general  requirements). 

§  90.209  Respirable  dust  samples; 
transmission  by  operator. 

(a)  The  operator  shall  transmit  within 
24  hours  after  the  end  of  the  sampling 
shift  all  samples  collected  to  fulfill  the 
requirements  of  this  part  in  containers 
provided  by  the  manufacturer  of  the 
hlter  cassette  to:  Respirable  Dust 
Processing  Laboratory,  Pittsburgh 
Technical  Support  Center,  4800-D 
Forbes  Avenue,  Pittsburgh, 

Pennsylvania  15213,  or  to  any  other 
address  designated  by  the  District 
Manager. 

(b)  The  operator  shall  not  open  or 
tamper  with  the  seal  of  any  filter 
cassette  or  alter  the  weight  of  any  filter 
cassette  before  or  after  it  is  used  to 
fulfill  the  requirements  of  this  part. 

(c)  A  person  certified  in  accordance 
with  §  90.202  (Certified  person; 
sampling]  shall  properly  complete  the 
dust  data  card  that  is  provided  by  the 
manufacturer  for  each  filter  cassette. 

The  card  shall  have  an  identification 
number  identical  to  that  on  the  cassette 
used  to  take  the  sample  and  be 
submitted  to  MSHA  with  the  sample. 
Each  card  shall  be  signed  by  the 
certified  person  and  shall  include  that 
person’s  certification  number. 

Respirable  dust  samples  with  data  cards 
not  properly  completed  will  be  voided 
by  MSHA. 

(d)  All  respirable  dust  samples 
collected  by  the  operator  shall  be 
considered  taken  to  fulfill  the  sampling 
requirements  of  Parts  70,  71  or  90  of  this 
title,  unless  the  sample  has  been 
identified  in  writing  by  the  operator  to 
the  District  Manager,  prior  to  the 
intended  sampling  shift,  as  a  sample  to 
be  used  for  purposes  other  than  required 
by  Parts  70,  71  or  90  of  this  title. 

(e)  Respirable  dust  samples  received 
by  MSHA  in  excess  of  those  required  by 
this  part  shall  be  considered  invalid 

•  samples. 

§  90.210  Respirable  dust  samples;  report 
to  operator. 

(a)  The  Secretary  shall  provide  the 
operator  with  a  report  of  the  following 


data  on  respirable  dust  samples  as  soon 
as  practicable: 

(1)  The  mine  identification  number; 

(2)  The  mechanized  mining  unit,  if 
any,  within  the  mine  from  which  the 
samples  were  taken; 

(3)  The  concentration  of  respirable 
dust,  expressed  in  millhq-ams  per  cubic 
meter  of  air,  for  each  valid  sample; 

(4)  The  average  concentration  of 
respirable  dust,  expressed  in  milligrams 
per  cubic  meter  of  air,  for  all  valid 
samples; 

(5)  The  occupation  code; 

(6)  The  reason  for  voiding  any 
samples;  and, 

(7)  The  Social  Security  Number  of  the 
Part  90  miner. 

(b)  Upon  receipt,  the  operator  shall 
provide  a  copy  of  this  report  to  the  Part 
90  miner.  The  operator  shall  not  post  the 
original  or  a  copy  of  this  report  on  the 
mine  bulletin  board. 

§  90.220  Status  change  reports. 

If  there  is  a  change  in  the  status  of  a 
Part  90  miner  that  affects  the  respirable 
dust  sampling  requirements  of  this  part 
(such  as  entering  a  terminated,  injured 
or  ill  status,  or  returning  to  work],  the 
operator  shall  report  the  change  in  the 
status  of  the  Part  90  miner  to  ^e  MSHA 
District  Office  or  to  any  other  MSHA 
office  designated  by  the  District 
Manager.  Status  changes  shall  be 
reported  in  writing  within  3  working 
days  after  the  status  change  has 
occurred. 

Subpart  D— Respirable  Dust  Control 
Plans 

§  90.300  Respirable  dust  control  plan; 
filing  requirements. 

(a)  If  an  operator  abates  a  violation  of 
§  90.100  (Respirable  dust  standard)  or 

§  90.101  (Respirable  dust  standard  when 
quartz  is  present]  by  reducing  the 
respirable  dust  level  in  the  position  of 
the  Part  90  miner,  the  operator  shall 
submit  a  written  respirable  dust  control 
plan  for  that  Part  90  miner  in  that 
position  within  15  calendar  days  after 
the  citation  is  terminated  to  the  District 
Manager  for  approval.  The  respirable 
dust  control  plan  and  revisions  thereof 
shall  be  suitable  to  the  conditions  and 
the  mining  system  of  the  coal  mine  and 
shall  be  adequate  to  continuously 
maintain  respirable  dust  within  the 
permissible  concentration  for  the  Part  90 
miner  in  the  position  identified  in  the 
citation. 

(b)  Each  respirable  dust  control  plan 
shall  include  at  least  the  following: 

(1)  The  mine  identification  number 
assigned  by  MSHA,  the  operator’s 
name,  mine  name,  mine  address,  and 
mine  telephone  number  and  the  name. 
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address  and  telephone  number  of  the 
principal  officer  in  charge  of  health  and 
safety  at  the  mine: 

(2)  The  name  and  Social  Security 
number  of  the  Part  90  miner  and  the 
position  at  the  mine  to  which  the  plan 
applies; 

(3)  A  detailed  description  of  the 
speciHc  respirable  dust  control 
measures  used  to  abate  the  violation  of 
the  respirable  dust  standard;  and 

(4)  A  detailed  description  of  how  each 
of  the  respirable  dust  control  measures 
described  in  response  to  paragraph 

(b](3]  of  this  section  will  continue  to  be 
used  by  the  operator,  including  at  least 
the  specific  time,  place  and  manner  the 
control  measures  will  be  used. 

§  90.301  Respirable  dust  control  plan; 
approval  by  district  manager;  copy  to  Part 
90  miner. 

(a)  The  District  Manager  will  approve 
respirable  dust  control  plans  on  a  mine- 
by-mine  basis.  When  approving 
respirable  dust  control  plans,  the 
District  Manager  shall  consider  whether: 

(1)  The  respirable  dust  control 
measures  would  be  likely  to  maintain 
compliance  with  the  respirable  dust 
standard;  and 

(2)  The  operator’s  compliance  with  all 
provisions  of  the  respirable  dust  control 
plan  could  be  objectively  ascertained  by 
MSHA. 

(b)  MSHA  may  take  respirable  dust 
samples  to  determine  whether  the 
respirable  dust  control  measures  in  the 
operator’s  plan  effectively  maintain 
compliance  with  the  respirable  dust 
standard. 

(c)  The  operator  shall  comply  with  all 
provisions  of  each  respirable  dust 
control  plan  upon  notice  from  MSHA 
that  the  respirable  dust  control  plan  is 
approved. 

(d)  The  operator  shall  provide  a  copy 
of  the  current  respirable  dust  control 
plan  required  under  this  part  to  the  Part 
90  miner.  The  operator  shall  not  post  the 
original  or  a  copy  of  the  plan  on  the 
mine  bulletin  board. 

(e)  'The  operator  may  review 
respirable  dust  control  plans  and  submit 
proposed  revisions  to  such  plans  to  the 
District  Manager  for  approval. 
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